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Court of Appeals of the District of Columbia 

No. 5047. 

Bell Oil & Gas Company, a Corporation, Appellant, 


Ray Lyman Wilbur, Secretary of the Iriterior. 

_i 

i 

a Supreme Court of the District of Colombia. 

In Equity. 

No. 49393. 


Bell Oil & Gas Company, a Corporation, Plaintiff, 

v. 

Roy 0. West, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, jin said Dis¬ 
trict,> at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Amended Bill of Complaint. 

Filed March 21, 1929. | 

, 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 49393. 


Bell Oil & Gas Company, a Corporation, Plaintiff, 


v. 

Roy 0. West, Secretary of the Interior, Defendant. 

’ ? i 


To the Supreme Court of the District of Columbia: 
1—5047a 
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BELL OIL & GAS COMPANY VS. 


Plaintiff states as follows: 

1. The plaintiff, the Bell Oil & Gas Company, a corpora¬ 
tion duly organized and existing under the laws of the 
State of Delaware, and a citizen of said State, having its 
principal place of business in the city of Tulsa, Oklahoma, 
brings this suit in its own right. 

2. The defendant, Roy O. West, is a citizen of the United 
States residing in the District of Columbia, and is the Sec¬ 
retary of the Department of the Interior of the United 
States, and is sued in his official capacity as Secretary of the 
Department of the Interior, as aforesaid. 

?>. The plaintiff now is and since December 1, 1925, has 
been engaged in the business of producing, purchasing and 
refining crude oil and in conducting its business has invested 
approximately $500,000.00 in pipe lines and in the equip¬ 
ment of its refinery at Grandfield, Oklahoma. The crude 
oil used by the plaintiff is produced exclusively within 
what is known as the Red River bed area of the Mid-conti¬ 


nent field, which is located near the southern Boundary of 
the State of Oklahoma. The pipe lines of the plain- 
2 tiff do not extend beyond the limits of this area, 
which is restricted, and it, therefore, is necessary in 
order that the plaintiff’s refining plant may be kept in op¬ 
eration that it obtain a supply of crude oil sufficient for 
its needs from wells located within the Red River bed area. 


While the plaintiff owns and controls certain oil leases here¬ 
inafter referred to, the amount of crude oil produced from 
these leases is insufficient for its needs and it accordinglv 
has been and is forced to purchase additional oil from other 
sources of supply located within the field of its operation. 
As a purchaser of oil within the Red River bed area the 
plaintiff is brought into competition with larger and finan¬ 
cially stronger purchasing, producing and refining com¬ 
panies, which maintain a vast network of pipe lines covering 
the oil producing areas in many states and whose sources 
of supply is not limited to the Red River bed area, although 
they are purchasers of crude oil within that area as well as 
elsewhere. 


Two of the plaintiff’s competitors of the class last here¬ 
inabove described are the Texas Corporation, formerly the 
Texas Company, and the Prairie Oil & Gas Company, each 
of which has assets and resources many times in excess of 
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those possessed by the plaintiff. The operation^ of those 
companies are so extensive and far reaching and are of such 
importance in the industry that the prices fixed by them for 
various grades of crude oil produced within thb fields of 
their operations are accepted by the industry ajnd by the 
Department of Interior as representing the fair market 
value of crude oil within the area to which such prices 
apply. In this connection plaintiff alleges that crude oil 
under normal conditions, which conditions at all Itimes pre¬ 
vailed in the said Red River bed area are not!subject to 
individual bargaining as is the case with other coinmodities, 
but are, insofar as purchase price is concerned, cn- 
3 tirelv controlled by fixed “posted prices” lannounced 
and maintained by the said competitors <bf plaintiff 
and by others of the same class. The words “ported price” 
is a technical trade term employed universally! in the oil 
industry in the United States and means the price that said 
large crude purchasing companies post on a slip of paper 
at conspicuous places, which price such crude oil purchas¬ 
ing companies pay for crude oil purchased bv| them on a 
from day to day basis and covering a fixed Urea. The 
price thus posted by any of the said large crujde oil pur¬ 
chasing companies is usually and customarily piet by the 
other large crude purchasing companies either immediately 
after such posted price has been announced, or within a 
short time thereafter. | 

4. As oil producers are more willing to deal with a large 
and dominant corporation than with a smaller corporation 
of less resources, it has been necessary for the! plaintiff in 
order to obtain sufficient crude oil through purcjhase within 
the Red River bed area to offer greater inducements to pro¬ 
ducers than those offered by its larger competitors whose 
ability to obtain crude oil from other sources has made it 
unnecessary for them to offer a greater pricU than their 
posted rates for oil produced within that area. j It also has 
been necessary for the plaintiff in order to insure a suffi¬ 
cient and continuous supply of oil to enter into long-term 
contracts for the purchase of oil with the producers of 
crude oil within the field of its operation covering periods 
of years. As a consideration for such contracts the plain¬ 
tiff has paid, and still is paying, for approximately half 
of its supply of crude oil, a premium of 15 cents a barrel in 
excess of the market price posted by its larger competitors 
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BELL OIL & GAS COMPANY VS. 


for oil of a like grade. This premium, however, has never 
been paid by the plaintiff except for oil purchased under 
contract covering a fixed period of time, and such oil 

4 as it acquires and has acquired from producers not 
under contract is and has been paid for at the posted 

market price. There is no reasonable doubt that if this 
premium were not offered by the plaintiff, the oil acquired 
by it under contract would be sold to the plaintiff’s larger 
competitors at the posted market price. It is equally cer¬ 
tain that if the defendant were to take from the plaintiff its 
rovaltv oil in kind and offer it for sale to the highest bidder, 
no more than the posted market price would be obtained, 
(’rude oil thus purchased by plaintiff’s larger competitors 
is covered by what is designated as “open division orders”. 
This is a technical term universally employed in the oil in¬ 
dustry and means a more or less uniform agreement signed 
by the oil producer agreeing to sell said oil from day to 
day at the posted price and both the buyer as well as the 
seller are at liberty under said instrument to discontinue 
the arrangement on anv dav and without notice. All of the 
oil which the plaintiff has purchased for the period in dis¬ 
pute in the said Red River area and which was not acquired 
by virtue of long term contracts and whether sold to plain¬ 
tiff, or to any of its larger competitors, was and is being sold 
on “open division order”. All of the oil which plaintiff pur¬ 
chased on said long term contracts is a departure from the 
usual custom covered by open division orders and this de¬ 
parture is due to the special circumstances herein in this 
amended bill alleged. Under the said long term contracts 
neither the plaintiff, nor the parties appearing in said con¬ 
tracts as sellers of the crude oil, can discontinue the con¬ 
tractual relation as is the case under “open division or¬ 
ders", but must continue to be bound to buy and sell under 
said contract until the same expires by its terms, or by 
operation of law. For the convenience of the Court 

5 a sample of said long term contracts is attached to 
this petition and marked “Exhibit X”, and in this 

connection plaintiff alleges that all of the other long term 
contracts are insofar as is material to this issue in sub¬ 
stance identical with said “Exhibit X”. 


f). All of the crude oil obtained by the plaintiff other¬ 
wise than by purchase is produced from wells upon 
leased lands which are, or originally were, a part of the 
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public domain of the United States, and which still are 
subject to the provisions of the acts of Congress of Febru¬ 
ary 25, 1920 (41 Stat. 437), and March 4, 19{23 (42 Stat. 
1448. These acts define the manner in which deposits of 
oil and gas in the bed of the Red River, withjin the State 
of Oklahoma, shall be disposed of. 

6. The said acts of February 25, 1920, and Mjarcli 4, 1923, 
and the regulations thereunder, provide in substance that 
the oil-producing lands of the United States shall be dis¬ 
posed of through leases for terms of 20 years, and that a 
lessee shall pay a royalty to the United States, on the fif¬ 
teenth day of each month, representing a percentage in 
amount or value of the oil produced from the! leased land. 
The percentage to be paid is designated in each lease but 
the leases are silent as to the method or methbds of arriv¬ 
ing at the value of the oil where pavment is tb be made in 
monev. The said rovalty is bv virtue of the terms of the 
said Act of Congress payable in kind unless the United 
States as lessor agrees with the lessee, or third persons, that 
said royalty oil should be paid for at fair value, or to the 
highest bidder, as the Secretary of Interior may determine. 
Each lessee also is required to furnish a bond with an ap¬ 
proved corporate surety conditioned upon coihpliance with 

the terms of the lease, including those relating to the 
6 payment of a royalty by the lessee to the lessor for 

the oil produced from the leased land's- It is the 
value of this oil derived from Government leases owned 
or controlled by the plaintiff for the purpose of computing 
the defendant’s royalty, which is here in controversy, as 
distinguished from the value of the oil acquired by the 
plaintiff under contract at a premium over thejposted price, 
and that purchased by it from others not under long term 
contract at a posted price. In this connection I plaintiff fur¬ 
ther alleges that no contract in writing or otherwise is, or 
at any time was, in existence for the oil in dispute between 
the United States Government and the plaintiff, all of such 
oil being purchased by plaintiff on a from da\j to day basis 
and each part is at liberty to discontinue the arrangement, 
in which event the plaintiff would be compelled to deliver 
and the Government would in such event receive its royalty 
oil in kind. 

7. During the months of October, Novembeij, and Decem¬ 
ber, 1926, and January, 1927, and for other months prior 
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BELL OIL & GAS COMPANY VS. 


thereto, the plaintiff, as legal or equitable owner, operated 
for its own benefit six oil leases within the Red River bed 
area. These leases originally were designated as Guthrie 


014,098, 014,850, 014,071, 014,107, 014,177 and 014,231, but 
on January 4, 1920, the leases 014,098 and 014,850 were con¬ 
solidated into a single lease designated as Guthrie 014,098- 
014,850. 


The consolidated lease 014,098-014,850 was acquired by 
the plaintiff partly as an original lease, and partly through 
assignment from other lessee. The other leases designated 
as above still appear upon the records of the General Land 
Office in the names of other persons as original lessees or 
assignees. The plaintiff, however, has acquired the bene¬ 
ficial interests of the title holders of record, and now 
7 is the equitable and beneficial owner of those leases, 
and is responsible to the United States, as well as 
to the sureties upon the bonds in each case, for the payment 
of the royalties due upon the leases, and the United States 
has recognized its beneficial interest in such leases by de¬ 
manding payment of royalties with respect to the same 
from the plaintiff. 

All the leases in question, except as to the names of the 
lessees and the description of the leased lands, are identical 
in their terms. A certified copy of the consolidated lease 
Guthrie 014,098-014,850 is annexed to the original bill in 
this case as “Exhibit A”, in order to illustrate their terms 
and requirements. 

8. Prior to November 1, 1926, the plaintiff, in determin¬ 
ing the amount of the royalty to be paid to the United 
States upon the oil produced from the leases operated by 
it, computed the value of the royalty oil so produced at the 
posted rate of the Texas Company, now Corporation, for 
oil of a like grade produced within the same field, which was 
recognized as being its true market value, plus 15 cents per 
barrel representing the premium paid by the plaintiff for 
oil purchased from producers under said long term con¬ 
tracts. Tn this connection plaintiff alleges that the 15 cents 
premium thus paid to the United States Government, as 
herein alleged, was through mistake committed bv its ac- 
counting department and that as soon as it discovered the 
said error (November 1st. 1926) it discontinued the pav- 
ment of said premium. Plaintiff is advised and believes 
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that the said overpayment of 15 cents per barrel paid on 
said oil to the United States Government for the period 
prior to November 1st, 1926, cannot he reclaimed in this 
proceeding for the reason that this court |is lacking in 
jurisdiction to grant such an order, and for that reason the 
said overpayment, which was originally included in 

8 the claim before the Department of Interior, is not 

urged in this proceeding. From and I after Novem¬ 
ber 1st, 1926, the said error having been discovered, plain¬ 
tiff ceased to include this premium of 15 cehts per barrel 
in determining the value of the royalty oil produced from 
the leases operated by it and since that time lias paid royal¬ 
ties to the United States computed upon the market price' 
of such oil only as determined by the posted price of the 
Texas Company, or Corporation, for oil of like grade within 
the Red River bed area withut the addition of any premium 
whatever and without any agreement as to jirice and with¬ 
out any agreement calling for the purchase add sale of said 
royalty oil for any given fixed period of time. ^ 

9. On April 7, 1927, the General Land Ofiiice, which is a 
bureau of the Department of the Interior lijaving jurisdic¬ 
tion over matters relating to the public lands of the United 
States, including its oil and gas leases, submitted a state¬ 
ment to the plaintiff purporting to show that there was a 
balance of $2,573.48 due to the United States from the 
plaintiff, representing unpaid royalties on the oil produced 
upon the plaintiff’s said leases during the months of No¬ 
vember and December, 1926, and January,| 1927, and de¬ 
manded payment of that amount. Upon inquiry the plain¬ 
tiff was advised at the Muskogee, Oklahoma, office of the 
United States Geological Survev that it had been charged 
for royalty oil produced upon its said leases .during Novem¬ 
ber and December, 1926, and January, 192 at the posted 
price of the Prairie Oil & Gas Company, which was practic¬ 
ally the same as the posted rate of the Texais Company for 
like oil, plus a premium of 15 cents for each barrel of roy¬ 
alty oil so produced. The plaintiff was advised that as 
prior to November 1, 1926, it had! purchased ap- 

9 proximatelv 50 per cent of the oil produced and sold 
in the Red River bed area at a premium of 15 cents 

a barrel, it thereby had established a market: price for such 
oil amounting to 15 cents a barrel over the posted price, 
and that, therefore, in accounting to the Uiiited States for 
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the royalties upon the oil produced from its own leases it 
should compute the amount due in accordance with the 
price which it had paid for the oil purchased by it in the 
same field, including* the 15 cent premium, notwithstanding 
that the oil thus purchased was covered by long term con¬ 
tracts; whereas, all the other oil purchased by plaintiff, 
or the Texas Corporation, was all acquired by open division 
order and at posted price only. 

10. By reason of the facts stated in the preceding para¬ 
graph the plaintiff addressed a protest to the Secretary of 
the Interior wherein it asked that the demand of the Gen¬ 
eral Land Office of April 7, 1927, be rescinded, and that it 
be charged for royalty oil produced by it subsequent to 
November 1, 1926, at the posted price of the Texas Com¬ 
pany, or Corporation, without a premium, and that all 
premiums paid on royalty oil from the first day of Decem¬ 
ber, 1925, to the first day of November, 1926, be refunded 
to it, and that all royalty oil produced subsequent to the 
date of the protest be paid for at the posted price of the 
Prairie Oil & Gas Company without bonus or premium. 

11. Thereafter the case arising out of plaintiff’s protest 
was determined by the First Assistant Secretary of the 
Interior in a decision dated May 14th, 1928, wherein he 
held that in the circumstances of the case the Government 

was entitled to reeive the highest price paid for oil 
10 in the said area by any purchasing company regard¬ 
less of whether the same was acquired by open divi¬ 
sion order or by long term contract and without making 
any distinction between fair market value for oil purchased 
on open division order and the fair market value of such 
oil purchased under long term eontracts and accordingly 
he denied the prayers of plaintiff’s protest. Copies of that 
decision and the letters transmitting it to the plaintiff are 
annexed to and made a part of the original bill filed in said 
case as “Exhibit B.” Within the time limit by the rules 
of practice of the Department of Intreior the plaintiff filed 
a motion for rehearing, which was denied in a decision of 
the First Assistant Secretary of the Interior dated July 
27th, 1928. i A copy of that decision is attached to and 
made a part of the original bill filed in said case as “Ex¬ 
hibit cr 

12. The plaintiff has exhausted all of its remedies before 
the General Land Office and the Department of the Interior. 



RAY LYMAN WILBUR, SECY. OF THE INTERIOR. 


9 


The defendant, Rov 0. TTest, Secretarv of tlile Interior, as 
aforesaid, lias ratified the action of his subordinate officials 
and is now demanding through them that the plaintiff, by 
reason of the facts herein set forth, pay to the United States 
additional royalties alleged to have arc wed Since Xovem- 

^ ^ i 

her 1,192(5, which the plaintiff is informed andjbelieves total 
not less than $15,000 at this time, and which said total is 
being increased from month to montli. In default of the 
payment of the amount of the royalties demanded by the 
defendant of the plaintiff, the defendant is threatening to 
institute proceedings to forfeit and cancel tjhe plaintiff's 
aforesaid leases, either bv court action or Ini direct inter- 
ference with the plaintiff’s operation of said!leases. 

As evidence of the demands being made upon the 
11 plaintiff by the defendant a copy of thp letter dated 

November 17, 1928, addressed to the plaintiff by the 
First Assistant Secretary of the Interior is annexed to and 
made a part of the original bill in this case as '.‘Exhibit I )’’. 

13. The plaintiff says that it is not indebtedjto the United. 
States in any amount whatsoever on account of overdue 
and unpaid royalties upon the oil produced fifom its leases 
as, since November 1, 192(5. the date of the j beginning of 
the defendant’s demand, ii has paid the Vuitjed States for 
all royalty oil produced from its leases at thd posted price 
maintained by the Texas Company, or Corporation, for the 
period in dispute, for oil of a like grade produced within 
the same field, which said posted price was thejsame or prac¬ 
tically the same as that maintained by the prairie Oil & 
Gas Company, and which said price represented the true 
fair value of the said rovaltv oil, and the pride at which oil 
of a like grade produced in the same field wjis sold in the 
open market—which was the only price for thje said royalty 
oil which the plaintiff lawfully could be required to pay. 

The plaintiff has no contract with the United States of 
anv kind covering the purchase of the said rbvaltv oil nor 
any contract or understanding to pay it a premium on such 
royalty oil and plaintiff is under no obligation contractual, 
or otherwise, to pay for said oil at the rate iij excess of its 
fair price in the open market, which price af> hereinabove 
alleged was and is equal to the posted price, which last 
mentioned price plaintiff has already paid ailid the United 
States Government has received for all royalty oil produced 

2—5047a 
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from the plaintiff's leases as such royalties became clue and 
payable. 

14. The plaintiff has annexed to the original bill as 

12 “Kxhibit K" data obtained from the official records 
of the Muskogee, Oklahoma, office of the United 

States Geological Survey with respect to the production of 
crude oil within the Red River bed area from October, 11)26, 
to and including December, 1927, and with respect to the 
sale of such bil during the month of December, 1927, which 
will illustrate the extent of the plaintiff's purchase and 
production of crude oil within that area during the times 
mentioned. The figures given also may be taken as a fair 
illustration of the plaintiff’s operations during other 
months not included within the statements. The figures 
show that the plaintiff acquired through purchase and 
production approximately 95 per cent of all the crude oil 
produced in the area in question, but that less than 50 per 
cent of such oil, on an average, was acquired by it under 
contract and at a premium. 

15. Plaintiff says that the cancellation of its said oil 
leases, the institution of proceedings to that end by the de¬ 
fendant or interference with plaintiff’s operations of said 
leases would work irreparable injury to the plaintiff 
through the destruction of its business and property and 
the undermining of its credit, and would cause plaintiff 
great financial loss. 

The premises considered, the plaintiff prays: 

1. That the process of subpoena may issue from this court 
addressed to Roy (). West, the defendant herein, requiring 
him to appear and make answer, plead or demur to this bill 
of complaint. 

2. That this court, by writ of injunction, will enjoin the 
defendant, Roy 0. West, from canceling the plaintiff’s oil 
leases hereinbefore described, or interfering with the plain¬ 
tiff's operation thereof, and will enjoin him from institut¬ 
ing, either in person or through his subordinates 

13 or agents, any proceeding having as its object the 
cancellation of the said leases for the reasons stated 

in this bill. 

3. That after taking jurisdiction of this case to prevent 
the enforcement of a forfeiture of the plaintiff’s leases the 
court will grant complete relief by determining and decree¬ 
ing that the amount already paid by the plaintiff for the 
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royalty oil produced upon, its said leases was the! full amount 
due therefor, and will enjoin the defendant ajnd his sub¬ 
ordinate officers and employees of the Department of the 
Interior, from attempting to collect a greater dmount from 
the plaintiff, or from the bondsmen who havej guaranteed 
the performance of the lessees’ obligations to} the United 
States under the leases in question. 

4. That the plaintiff may have such other 
relief as the nature of the case may require, 
preliminarv injunction. 

WILLIAM T. BLACK, 

Attorney for Plaintiff. 

United States of America, 

District of Columbia , ss: 

i 

William T. Black, being first duly sworn, deposes and 

savs: ! 

* 

That he is attorney for the Bell Oil & Gas Company, the 
plaintiff in the above entitled suit in equity;! that lie has 
read the foregoing bill of complaint; that the statements 
contained therein are true to the best of his knowledge and 
belief, and so far as made of his own knowledge they are 
true, and so far as they are made from information derived 
from others, lie believes them to be true; and jthat this bill 
of complaint is verified by him because all of the officers of 
the plaintiff corporation authorized to verify ikuch a bill of 
complaint on behalf of the plaintiff arej absent from 
14 tlie District of Columbia. I 

WILLIAM % BLACK. 

Subscribed and sworn to before me this 21 day of March, 
1929. 

FRANK E. CUXXlXGjHAM, 

Clerk , 

By AX DREW A. HORNER, 

Ass't Clerk. 

Exhibit “X.” 

i 

Contract. 


This contract, made and entered into this! 15th dav of 
February, 1927 by and between The Bell Oil dnd Gas Com- 
anv of Tulsa, Oklahoma, hereinafter called tile Buyer, and 
the Gravce Oil Comoanv, hereinafter called tie Seller, 

» i. ft / .7 


I 

i 
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Witnesseth: 

The Seller 1 lierebv agrees to sell and deliver to Buver all 
their production of crude oil from the following- leases 
owned by Seller, located and described as follows: 

Grace Oil Company. Block 821 Lease. 

Tract 1. 

The East 1 •_* of the following described tract of land situ¬ 
ated in Wichita County, Texas, to wit: 

Beginning at the Northeast corner of T. E. & L. Co. Sur¬ 
vey No. 821: Thence South 68 deg. 60 min. West 328 vrs. to 
beginning point, said beginning point being a stone mound 
about 150 feet West and 12") feet South of General Oil Com¬ 
pany's Well No. 1 : Thence South 68 deg. 30 min. West 552.8 
feet : Thence North to the present bank of Red River; 
Thence down said river with its meanders to a point North 
of the beginning point, said point being on the South bank 
of Red River: Thence South to the place of beginning, for¬ 
mer! v Buckeve Petroleum lease. 


15 


Tract 2. 


The West VL* of the following described tract of land 
situated in Wichita County, Texas, to wit: 

Beginningat the Northeast corner of T. E. & L. Company 
Survey No. 821: thence South 68 deg. 80 minutes West; 
828 varas to beginning point, said beginning point, being 
a stone mound 150 feet West and about 125 feet South of 
General Oil Company’s well No. 1 ; thence South 68 deg. 
80 minutes West 552.8 feet; thence north to the present 
bank of Red; River: thence down said river with its mean¬ 
ders to a point North of the beginning point, said point 
being on the South bank of Red River; thence South to 
the place of beginning, formerly Southwest Petroleum Com¬ 
pany lease. 

Tract 3. 

The following described tract of land situated in Tillman 
County, Oklahoma: 

Beginning at a point in the bed of Red River South 65 
degrees, 21 minutes East 127.95 chains from the Texas- 
Oklahoma Boundary Survey Reference Monument “North 
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Range Line 15 14*' which is 45.4 links South of the corner 
of Sections 1, 6, 7, and 1*2. T. 5 S., Rs. 14 and! 15 W., hid. 
Mer. Oklahoma; thence in the River Red along tjlie E. B. line 
of the Southwest Petroleum Go. South 51.20 chains, to the 
Texas-Oklahoma Boundary; thence along the boundary X. 
64 deg. 28 min. East 3.95) eh. to the S. W. corner of the Gen¬ 
eral Oil Company; thence in the River Bed, along the West 
Boundary of the General Oil Co. North 12.57 ejh. to a point 
in the E. B. of the Buckeve Petroleum Co. which is a corner 
of the General Oil Co. and Burk Divide Lclase (middle 
lease); thence in the River Bed along the Boundary of the 
Burk Divide Lease (middle lease) North 3.25) chains W. 3.60 
chains South 8.38 chains to the place of beginning, and con¬ 
taining 6.0 acres, formcrlv Buckeve Petroleum Corrmanv 
River Bed lease. 


Tract 4. 


That certain tract or parcel of land out of Block 15), 
Specht’s Colony Subdivision in Wichita County, Texas, ac¬ 
cording to the recorded map thereof in said County, more 
particularly described as follows: 

Beginning at a point to be located as follows for the 
Southeast corner of this tract—start at the X. E. cor. of 
S. 160-a of said Blk. It); thence W. along the X. line of said 
160-acre tract 660 ft. thence X. 400 feet at which point is 
located the S. E. corner of the tract herein described and as¬ 
signed; thence from such beginning point which is the S. 
E. corner of this tract; thence North i-p the Sjouth bank of 
Red River; thence in a Westerly direction wi'tli the mean¬ 
ders of said river to a point where a line rims! South there¬ 
from and parallel with the East line of thisjtract will be 
380 feet distant from said East line of this jtraet; thence 
S. to a point 400 feet X. of the X. line of said lj>0 acre tract; 
thence E. 380 feet to the place of beginning, containing 3Ms 
acres of land, more or less, formerly Foster & Watson lease. 
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Tract 5. 


5 acres, more Iv less, in Wichita County, Texas, out of 
the X. E. corner of Blk. 15), of Specht’s Colony Lands, 
which said 5.6 acres is described as follows: 1 

Beginning at a point in the East line of jsaid Blk. 15), 
a distance of 4041.40 feet from the S. E. corner of said 


i 




14 


BELL OIL & GAS COMPANY VS. 


Blk: thence West 660 feet; thence North along a line paral¬ 
lel with the East line of said Blk. to the South Bank of Red 
River: thence with the South bank of Red River in a Nortli- 
easterlv direction to the Northeast corner of said Blk. 19; 
thence South with its East line to the place of beginning. 

Tract 6. 

3.94 acres more or less out of Northeast corner of Block 
19 of Specht Colony lands, described as follows: 

Beginning at a point on the East line of said Block 19 
a distance of 3781.40 feet from the Southeast corner of 
said block: thence West 660 feet; thence North along a line 
parallel with the East line of said block -60 feet; thence 
East 660 feet to a point on the East line of said Block; 
thence South 260 feet to the point of beginning. 

The Buyer hereby agrees to accept and pay for said oil 
on the following basis: Buyer is to accept said oil from 
Seller in the tanks on Seller's leases as above mentioned 
on regular division order as signed by Buyer and Seller 
this day, and under the usual and customary rules and 
regulations and to take said oil from tanks when readv to 
be run so as to keep Seller's storage free of oil. For all 
oil so taken and run by Buyer, buyer hereby agrees to pay 
the Seller the posted market price in the field for the kind 
and quality of oil so taken as posted by the Texas Ripe 
Line Company, plus a premium of 15 cents per bbl. through¬ 
out the life of this contract. 

This Contract shall start on the 15th of February, 1927, 
and continue until the 15th day of February, 192S. All 
payments under this contract are to be made by the Buyer 
to the Seller on the 10th of each month for oil run from 
the 16th to 31st inclusive of the preceding month, 
17 and on the 25th of the month for oil run from the 
1st to loth of same month. 

The Seller represents to Buyer that said title covering 
the leases above described are free and clear of incum- 
b/ances and liens, and hereby guarantee to keep same in said 
manner throughout the life of this contract. 

This contract shall extend to and be binding upon the 
heirs, successors and assigns of the respective parties 
hereto. Full performance of completion of this contract 
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by both parties is contingent upon fire, fioodb, revolution 
and labor unrest, or anv cause bevond the control of either 
of the parties hereto. 

THE BELL OIL jAND GAS 
COMPANY, 

Bv MARK FINSTON, 

Buyer. 

GRAYCE OIL COMPANY, j 

By WALTER K. CAMBELL, 

Seller. j 

18 Exhibit 44 A”. 

! 

“B.” | 

i 

4-207. | 

United States Department of the Interior, (general Land 

Office, Washington. 

January 11, 1929. 

V 7 

I hereby certify that the annexed copy of consolidated 
lease, filed under Guthrie 014850, is a true and literal ex¬ 
emplification of the original on file in this ofljice. 

In testimony whereof I have hereunto subscribed my 
name and caused the seal of this office to be hffixcd, at the 
city of Washington, on the day and year abolve written. 

(Signed ) D. K. PARROTlT, 

[seal.] Acting Assistant Commissioner 

of the General Land Office. 

19 Department of the Interior, General Land Office. 

Oil and Gas Lease. 

Act of March 4, 1923, and Act of February 25, 1920. 
Bell Oil and Gas Company, j 
Consolidation of Guthrie 014098-014850. 

20 Department of the Interior, General Land Office. 

Serial, Guthrie 014098-014850, Consolidated. 

Lease of Oil and Gas Lands under the Acts of February 

25, 1920, and March 4, 1923. ! 

This indenture of lease, entered into, in triplicate, as of 
the first day of December 1925, by and between the United 
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States of America, party of tlie first part, hereinafter called 
the lessor, acting in this behalf by the Secretary of the 
Interior, and the Bell Oil and Gas Company, a corporation 
organized and existing under and bv virtue of the laws of 
the State of' Delaware, and having its principal place of 
business at Tulsa, Oklahoma, party of the second part, 
hereinafter called the lessee, under the act of March 4, 1923 
(42 Slat., 1448), and under, pursuant and subject to the 
terms and provisions of the act of Congress approved Feb¬ 
ruary 25, 1920 (41 Stat., 437), entitled “An Act to Promote 
the Mining of Coal, Phosphate, Oil, Oil Shale, Gas, and So¬ 
dium on the Public Domain,” hereinafter referred to as 
the act, which is made a part hereof, Witnesseth: 

Sec. 1 (a) Purposes .—That the lessor in consideration 
of rents and royalties to be paid, and the covenants to be 
observed as herein set forth, does hereby grant and lease 
to the lessee 1 the exclusive right and privilege to drill for, 
mine, extract, remove, and dispose of ail the oil and gas 
deposits in Or under the following described tract of land 
situated in the West Red River oil field, and more partic¬ 
ularly described as follows: 

Tract A .—Theoretical Secs. 7 and 8, T. 5 S., R. 14 W., 
I. M., Oklahoma, more particularly described as beginning 
at the point for the original meander corner of frl. Secs. 7 
and 8, T. 5 S., R. 14 W., 1. M., Oklahoma, which is a steel 
drill stem, 20 feet long driven 18 feet in the bed of the river 
with brass plate marked according to Land Office practice; 
thence along the boundary of the Pearson lease, S. 38° 27' 
E., 5.76 chs.; N. 68° 56' E. 14.90 chs.; N. 22° 03' E. 11.75 
chs. Leave 1 boundary of the Pearson lease at this point, 
thence along the boundary of the PacificAVyoming lease 
X. 22° 03' E. 2.60 chs. X. 49° 15' E. 20.17 chs" to the S. E. 
corner of the Pacific-Wyoming lease; thence along the 
boundarv of the Delta lease S. 6.51 chs., X. 50° 19' E. 14.05 
chs., X. 9.90 chs. to the medial line of Red River as it 
existed on December 31, 1923. Leave the boundarv 
21 of the Delta lease at this point, thence along the 
medial line X. 61° 05' E. 8.55 chs.; X. 63° 45' E. 3.62 
chs. to the X. W. corner of the Beymer permit. Leave the 
medial line at this point, thence S. 17.31 chs. to an angle 
point in the boundary of the Burke Divide lower lease; 
thence along the northern boundary of the same S. 40° 59' 
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W. 3.20 chs.; tlience confining along the northern boundary 
of the Burke Divide lower lease, the General Oil Co. lease, 
the Burke Divide middle lease and the Lone Star upper lease 
S. 46° 47' IV. 50.30 chs.; tlience along the northern boundary 
of the Lone Star upper lease, the Burke Divide upper lease 
and the Bergerman Lease S. (50° 04' W. 42.74! chs.; tlience 
along the northern boundary of the Bergernnjm lease and 
the Bergerman permit S. 70° 15' W. 4.95 chs., to the medial 
line of Bed River as it existed on December 31,(1923; thence 
along the said medial line N. 40° 30' E. 4.30 clip., N. 35° 45' 
E. 12.20 chs., N. 32° 45' E. 3.00 chs., N. 29° 15' ,E. 16.65 chs., 
N. 50° 30' E. 1.59 chs. to the place of beginning, containing 
approximately 122 acres, including producing wells Nos. 
196,189,190, 201, 202, 203, 204, 209 and 233. j 

Tract B. Beginning at a point which is North 41° 56' E., 
7.21 chains from A. P. 2, Sec. 8, T. 5 S., R.| 14 W., Ind. 
Mer., Oklahoma; thence along the boundary of the Pearson 
et al. lease, South 21° 51' W., 12.71 chains, SSouth 68° 00' 
E., 2.68 chains; leave boundary of tlie Pearson et al. lease; 
thence North 22° 03' E., 2.60 chains, North 4915' E., 20.17 
chains, to the west boundary of the Delta lease; thence 
along the west boundary of the Delta lease!, North 6.39 
chains, to the medial line of Red River; thence along the 
medial line, South 61° 06' IV., 10.70 chains, 
line; thence South 49° 15' W., 6.12 chains, to; 
ginning, containing 14.4 acres. 

Recognizing in the lessee an interest in and the right 
to use any and all appurtenances, fixtures!, and equip¬ 
ment, not owned by the lessee, heretofore used! in the opera¬ 
tion of wells upon the area covered by this ltase, whether 
located upon such area, or upon land coveted by other 
leases, reserving, however, to lessees of other lands the 
right to use, maintain and repair any and all fixtures, ap¬ 
purtenances and equipment located upon the I area covered 
by this lease which have heretofore served wells upon the 
areas leased to other lessees, it being expressly under¬ 
stood, that the right to use all bridges, pipelines, appur¬ 
tenances, fixtures, and equipment to the extent necessary 
for access to and the operation of this lease is conditioned 
upon the lessee, individually or in cooperation with other 
lessees maintaining and operating such bridges, pipelines, 


leave medial 
place of be- 


3—5047a 
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appurtenances, fixtures, and equipment so far as the same 
lie within the limits of this lease or are necessary for 
access thereto, or for the operation thereof, without obli¬ 
gation on the part of the United States and does hereby 
grant to this lessee the right to construct and maintain 
upon the leased lands all other works, buildings, plants, 
waterways, roads, telegraph or telephone lines, pipelines, 
reservoirs, tanks, pumping stations, or other structures 
necessary to the full enjoyment thereof, for a period of 
twenty (20)'years, with the preferential right in the lessee 
to renew this lease for successive periods of ten (10) years, 
upon such reasonable terms and conditions as may be pre¬ 
scribed by the lessor, unless otherwise provided by law at 
the time of the expiration of such periods. 

(/;) Boundary Lines .—Because of possible changes in the 

Texas-Oklahoma boundarv line and the medial line of Red 

& 

River, as established by the Supreme Court of the United 
States on June 9, 1924 (265 U S., 500), in case either 
22 or both of said boundary lines affect the lands leased 
hereunder, it is understood that the area of the lease 
mav be diminished by reason of a shift to the northward 
of the Texas-Oklahoma line, due to erosion of accretion, 
and that in case of such shift to the southward, the area 
of this lease will not be enlarged; and as to any change in 
the medial line of Red River, it is expressly agreed: 

(1) That this lease will not be enlarged by shift of the 
medial line northward; and 

(2) That in the event of a shift of said line southward 
so that any or all of the area included in this lease shall 
be north of that line and title thereto vest in Indian allot¬ 
tees, riparian owners of the north side of Red River, this 
lease and all rights thereunder as to the area thus passing 
from ownership of lessor shall thereupon terminate, Pro¬ 
vided that if lessee shall have a producing well or is then 
engaged in drilling a well on the land title to which so 
passes from ownership of the United States, lessee agrees 
to accept a new lease as to such well and land upon such 
terms as are regularly required of other lessees of that 
half of the river bed. 

Sec. 2. In consideration of the foregoing, the lessee 
hereby agrees: 
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(a) Bond. —To furnish a bond with approved corporate 
surety in the penal sum of $5,000, conditioned! upon com¬ 
pliance with the terms of the lease 

(b) Wells. —To operate present producing \trells and to 

drill such additional wells as mav be necessary in the dis- 
cretion of the Secretary of the Interior. ! 

j i 

(c) Royalty and Rents. —To pay the lessor jin advance, 
beginning with the date of the execution of this lease, a 
rental of one dollar per acre per annum during the con¬ 
tinuance hereof, the rental so paid for any one year to be 
credited on the royalty for that year, together with a 
royalty on all oil and gas produced from the j land leased 
herein (except oil or gas used for production purposes on 
said land or unavoidably lost), as follows: 

Tract “A” from existing wells averaged ofver all pro¬ 
ducing wells : 

(1) On that portion of the average produc- j 

tion per well not exceeding 10 barrels j 

per day for the calendar month. 12% per cent 

(2) On that portion of the average produc¬ 

tion per well in excess of 10 barrels j 

per day for the calendar month. 40 percent 

Trapt B from existing wells averaged over ^uch produc¬ 
ing wpll and Tracts A and B from wells hereafter drilled 
by the lessee averaged over such wells producing: 

23 


(1) For all oil produced of 30° Baume or overt 


On that portion of the average produc¬ 
tion per well not exceeding 20 barrels 

per day for the calendar month. 

On that portion of the average produc¬ 
tion per well of more than 20 barrels 
and not more than 50 barrels per day 

for the calendar month. 

On that portion of the average produc¬ 
tion per well of more than 50 barrels 
and not more than 100 barrels per day 

for the calendar month. 

On that portion of the average produc¬ 
tion per well of more than 100 barrels 


12Vo per cent 


16% per cent 


20 per cent 


i 

i 
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and not more than 200 barrels per day 


for the calendar month. 25 percent 

On that portion of the average produc¬ 
tion pdr well of more than 200 barrels 
per day for the calendar month. 33% percent 


(2) For all oil produced of less than 30° Bauine: 

On that portion of the average produc¬ 
tion per well not exceeding 20 barrels 

per day for the calendar month. 12% per cent 

On that portion of the average produc¬ 
tion per well of more than 20 barrels 
and not more than 50 barrels per day 

for the calendar month. 14 2/7 per cent 

On that portion of the average produc¬ 
tion per well of more than 50 barrels 
and ndt more than 100 barrels per day 

for the calendar month. 16% per cent 

On that portion of the average produc¬ 
tion per well of more than 100 barrels 
and not more than 200 barrels per day 
for the calendar month. . 20 percent 

24 

On that portion of the average produc¬ 
tion per well of more than 200 barrels 
per day for the calendar month. 25 percent 

Only wells which have a commercial production during 
at least part of the month shall be considered in ascertain¬ 
ing the average production above provided for; and the 
Secretarv of the Interior shall determine what are com- 
mereially productive wells under this provision. 

(3) On natural gas and natural-gas gasoline: 

On natural gas, whether same shall be gas from which 
casing-head gasoline has been extracted or otherwise, 16% 
per cent of the value thereof in the field where produced. 

On casing-head gasoline, 16% per cent of gross value of 
the casing-head gasoline extracted from the gas produced 
and sold, computed on the basis provided for in the oper¬ 
ating regulations. 
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The value in the field where produced, of gas and casing¬ 
head gasoline, for royalty purposes, unless sujdi gas or 
casing-head gasoline is disposed of under an approved sales 
contract or other method as provided in subdivision ( d) of 
this section, shall be as fixed by the Secretary of the 
Interior. 

In cases where the gas produced and sold h^s a value 
both for casing-head gasoline content and as dr\j gas from 
which the casing-head gasoline has been extracted, then 
the royalties above provided shall be paid on bofch of such 
values. 

i 

When paid in value, such royalties shall be due and pay¬ 
able monthly on the 15th of each calendar month following 
the calendar month in which produced, to the Receiver of 
Public Moneys of the land district in which the land is 
situated; when paid in kind, such royalty oil shall be de¬ 
livered in tanks provided by the lessee on the premises 
where produced, unless otherwise agreed to by the parties 
hereto, at such times as may be required by the lessor; 
Provided , That the lessee shall not be required to hold 
such royalty oil in storage longer than thirty days after 
the end of the calendar month in which said oil is!produced; 
And provided further , That the said lessee shall be in no 
manner responsible or held liable for the loss or destruc¬ 
tion of such oil in storage from causes over which the lessee 
has no control; such royalties, whether in value or in kind, 
shall be subject to reduction whenever the avdrage daily 
production of any oil well shall not exceed ten (10) barrels 
per day, if in the judgment of the lessor the wells cannot 
be successfully operated upon the royalties fixejl herein. 

(d) Sales Contracts .—To file with the Secretary of the 
Interior copies of all sales contracts for the disposition of 
oil and gas produced hereunder except for production pur¬ 
poses on the land leased, and in the event the Uiiited States 
shall elect to take its royalties in money instead of in oil 
or gas, not to sell or otherwise dispose of the products of 
the land leased except in accordance with a salps contract 
or other method first approved by the Secretary of the 
Interior. 

25 {e) Monthly Statements .—To furnish monthly 

statements in detail in such form as may be pre¬ 
scribed by the lessor, showing the amount, quality, and 

j 

i 
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value of all oil and gas produced and saved during the pre¬ 
ceding calendar month as the basis for computing the 
royalty due the lessor. The leased premises and all wells, 
improvements, machinery, and fixtures thereon or con¬ 
nected therewith and all books and accounts of the lessee 
shall be open at all times for the inspection of any duly 
authorized officer of the Department. 

(/) Plats and Reports. —To furnish annually and at such 
times as the Secretary shall require, in the manner and 
form prescribed by the Secretary of the Interior, a plat 
showing all development work and improvements on the 
leased lands, and other related information, with a report 
as to all buildings, structures, or other works placed in or 
upon said leased lands, accompanied by a report in detail as 
to the stockholders, investment, depreciation, and cost of 
operation, together with a statement as to the amount and 
grade of oil and gas produced and sold, and the amount re¬ 
ceived therefor by operations hereunder. 

(//) Log of Wells.- —To keep a log in the form prescribed 
bv the Secretarv of all the wells drilled bv the lessee, show- 
ing the strata and character of the ground passed through 
by the drill, which log, or copy thereof, shall be furnished 
to said lessor on demand. 

(//) Dill pence—Prevention of Waste—Health and Safety 
of Workmen. —To exercise reasonable diligence in drilling 
and operating wells for the oil and gas on the lands covered 
hereby, while such products can be secured in paying quan¬ 
tities, unless consent to suspend operations temporarily is 
granted bv the Secretarv of the Interior; to carrv on all 
operations hereunder in good and workmanlike manner in 
accordance with approved methods and practice, having due 
regard for the prevention of waste of oil or gas developed 
on the land, or the entrance of water through wells drilled 
by the lessee to the oil sands or oil-bearing strata to the de¬ 
struction or injury of the oil deposits, the preservation and 
conservation of the property for future productive opera¬ 
tions, and to the health and safety of workmen and 
26 employees; to plug securely any well before abandon¬ 
ing the same so as to effectually shut off all water 
from the oil or gas bearing strata; not to drill any well 
within 200 feet of anv of the outer boundaries of the lands 

9 / 

covered hereby, except on written consent of the lessor; to 
conduct all mining, drilling, and related productive opera- 
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tions subject to the inspection of the lessor; to!carry out at 
expense of the lessee all reasonable orders hnd require¬ 
ments of lessor relative to prevention of waste!, and preser¬ 
vation of the property and the health and safety of work¬ 
men, and on failure so to do the lessor shall have the right 
to enter on the property to repair damage or prevent waste 
at the lessee’s cost; to abide by and conform to regulations 
in force at the time the lease is granted covering the mat¬ 
ters referred to in this paragraph: Provided , jThat the les¬ 
see shall not be held responsible for delays lor casualties 
occasioned by causes beyond lessee’s control. ! 

(i) Taxes and Wages—Freedom of Purchase. —To pay 
when due, all taxes lawfully assessed and levied under the 
laws of the State upon improvements, oil, and gas produced 
from the lands hereunder, or other rights, jproperty, or 
assets of the lessee; to accord all workmen and employees 
complete freedom of purchase, and to pay a|ll wages due 
workmen and employees at least twice each month in the 
lawful money of the United States. 

(j) Reserved Deposits. —To comply with jail statutory 
requirements and regulations thereunder, if ihe lands em¬ 
braced herein have been or shall hereafter be disposed of 
under the laws reserving to the United States the deposits 
of oil and gas therein, subject to such conditions as are or 
may hereafter be provided by the laws reserving such oil 
or gas. 

(/>;) Assignment of Lease. —Not to assign j this lease or 
any interest therein, nor sublet any portion jof the leased 
premises, except with the consent in writing iof the Secre- 
tarv of the Interior first had and obtained. 

(l) Deliver Premises in Cases of Forfeiture. —To deliver 
up the premises leased, with all permanent improvements 
thereon, in good order and condition in case of forfeiture of 
this lease; but this shall not be construed to prevent the 
removal, alteration, or renewal of equipment j and improve¬ 
ments in the ordinary course of operations. 

Sec. 3. The lessor expressly reserves: 

(a) Rights Reserved—Easements and Rights of Way .— 
The right to permit for joint or several use j easements or 
rights of way, including easements in tunnels upon, through, 
or in the lands leased, occupied, or used as mar be necessary 
or appropriate to the working of the same or of other lands 
containing the deposits described in said act, land the treat- 


i 


i 
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ment and shipment of products thereof by or under au¬ 
thority of the Government, its lessees or ijermittees, and 
for other public purposes. 

(/>) Disposition of Surface. —The right to lease, sell, or 


otherwise dispose of the 


surface of the lands embraced 


within this lease under existing law or laws hereafter 


enacted, in so far as said surface is not necessary for the 


use of the lessee in the extraction and removal of the oil 


and gas therein. 

(c) Pipe Lines to Convey at Reasonable Rates. —The 
right to require the lessee, his assignees or beneficiary, if 
owner or operator of, or owner of a controlling interest in, 
any pipe line, or any company operating the same which 
may be operated accessible to the oil derived from lands 
under such lease, to accept and convey at reasonable rates 
and without discrimination the oil of the Govern- 


27 ment or of any citizen or company, not the owner of 
any pipe line, operating a lease or purchasing oil or 
gas under the provisions of this act. 

(ft) Monopoly and Fair Prices. —Full power and author¬ 
ity to carry out and enforce all the provisions of section 30 
of the act to insure the sale of the production of such leased 
lands to the '"United States and to the public at reasonable 
prices, to prevent monopoly, and to safeguard the public 
welfare. 


(c) fJelium. —Pursuant to section 1 of the act, the lessor 
reserves the right to take all helium from any gas pro¬ 
duced under this lease, but the lessee shall not be required 
to extract and save the helium for the lessor; in case the 
lessor elects to take the helium, the lessee shall deliver all 
gas containing same, or portion thereof desired, to the 
lessor in the manner required by the lessor, for the extrac¬ 
tion of the helium in such plant or reduction works for that 
purpose as the lessor may provide, whereupon the residue 
shall be returned to the lessee with no substantial delay in 
the delivery of gas produced from the well to the purchaser 
thereof: Provided , That the lessee shall not, as a result of 
the operation in this section provided for, suffer a diminu¬ 
tion of value of the gas from which the helium has been ex¬ 
tracted, or loss otherwise, for which the lessee is not rea¬ 
sonably compensated, save for the value of the helium ex¬ 
tracted, the lessor further reserves the right to erect, main¬ 
tain, and operate any and all reduction works and other 
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equipment necessary for the extraction of helium on the 
premises leased. 

Sec. 4. Surrender and Termination of Lease.— The lessee 
may, on consent of the Secretary of the Interior first had 
and obtained in writing, surrender and terminate this lease 
upon payment of all rents, royalties, and otherj obligations 
due and payable to the lessor, and upon payment of all 
wages and moneys due and payable to the workmen em¬ 
ployed by the lessee, and upon a satisfactory j showing to 
the Secretary that the public interest will not be impaired; 
but in no case shall such termination be effective until the 
lessee shall have made full provision for conservation and 
protection of the property; upon like consent jhad an- ob¬ 
tained the lessee may surrender any legal subdivisions of 
the area included herein. 

Sec. 5. Purchase of Materials, etc., on Termination of 
Lease. —Upon the expiration of this lease, or! the earlier 
termination thereof pursuant to the last preceding section, 
the lessor or another lessee mav, if the lessor shall so elect 
within six months from the termination of the lease, pur¬ 
chase all materials, tools, machinery, appliajnces, struc¬ 
tures, and equipment placed in or upon the land by the 
lessee, and in use thereon as a necessary or useful part of 
any operating or producing plant, on the payment to the 
lessee of such sum as mav be fixed as a reasonable price 
therefor by a board of three appraisers, one of whom shall 
be chosen by the lessor, one by the lessee, and the other by 
the two so chosen; pending such election all equipment shall 
remain in normal position. If the lessor, or anjother lessee, 
shall not, within six months, elect to purchase all or any 
part of such materials, tools, machinery, appliances, struc¬ 
tures, and equipment, the lessee shall have the right at any 
time, within ninety days, to remove from the premises all 
the materials, tools, machinery, appliances, structures, and 
equipment which the lessor shall not have elected to pur¬ 
chase, save and except casing in wells and othc^r equipment 
or apparatus necessary for the preservation of the well or 
wells. 

Sec. 6. Judicial Proceedings in Case of Defpidt. —If the 
lessee shall fail to comply with the provisions of the 
28 act, or make default in the performance or observ¬ 
ance of any of the terms, covenants, and! stipulations 
hereof, or of the general regulations promulgated and in 
4—5047a 


26 


BELL OIL & GAS COMPANY VS. 


force at the date hereof, and such default shall continue 
after service of written notice thereof by the lessor, then 
the lessor may institute appropriate judicial proceedings 
for the forfeiture and cancellation of this lease in accord¬ 
ance with the provisions of section 31 of said act; but this 
provision shall not be construed to prevent the exercise by 
the lessor of any legal or equitable remedy which the lessor 
might otherwise have. A waiver of any particular cause 
of forfeiture shall not prevent the cancellation and for¬ 
feiture of this lease for any other cause of forfeiture, or 
for the same cause occurring at anv other time. 

Sec*. 7. Heirs arid Successors in Interest. —It is further 
covenanted and agreed that each obligation hereunder shall 
extend to and be binding upon, and every benefit hereof 
shall inure t ! o, the heirs, executors, administrators, succes¬ 
sors of. or assigns of the respective parties hereto. 

Sec. 8. Unlawful Interest. —It is also further agreed that 
no Member of or Delegate to Congress, or Resident Com¬ 
missioner, after his election or appointment, or either be¬ 
fore or after he has qualified, and during his continuance 
in office, and that no officer, agent, or employee of the De¬ 
partment of the Interior, shall be admitted to any share or 
part in this lease or derive any benefit that may arise there¬ 
from; and the provisions of section 3741 of the Revised 
Statutes of the United States, and sections 114, 115, and 
116 of the Codification of the Pend Laws of the United 
States approved March 4, 1919 (35 Stab, 1109), relating 
to contracts, enter into and form a part of this lease so far 
as the same may be applicable. 

In witness whereof: 

THE UNITED STATES OF AMERICA, 


By E. C. FINNEY, 

First Asst. Secretary of the Interior. 

BELL OIL AND GAS COMPANY, 

By MARK FINSTON, 

4JJ , Vice-President. 

Attest: 

R. CROSBY, Jr, 

Secretary. 


Witness- to signature of 
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29 Exhibit “B.” j 

1-485. | 

■ 

Department of the Interior, Washington. 

Address only The Secretary of the Interior.! 

Refer to A-11591. ! 

Registered. j 

Bell Oil and Gas Company ! 

i 

vs. 

- -_ 

Involving Guthrie 014098, 014850, 014071, 014107. 014177, 

014231. 

I 

Instructions May 14, 1928. j 

MaV 19, 1928. 

The Bell Oil and Gas Company (A-11591), j 

Tulsa, | 

Oklahoma. 

Sir : 

Inclosed find copy of Department decision jin above-en¬ 
titled case. See Rule 83, Rules of Practice,las amended 
October 25, 1915. ! 

Respectfully, 

(Signed) ‘ E. C. FINNEY, 

First Assistant Secretary. 

Exhibit “B.” 

30 Department of the Interior, Washington. 

i 

A. 11591. | 

Address onlv the Secretarv of the Interior! 

*• %’ 

Bell Oil and Gas Company, j 

i 

Guthrie 014098-014850, 014071, 014107, 014177, 014231. 

Relative to Price of Rovaltv OilL 

r 

Instructions May 14, 1928. j 

Appeal from the General Land Ofpce. 

This is an appeal, under section 6 of th0 oil and gas 
operating regulations (52 L. D. 1, 19), by the Bell Oil and 

i 

i 

i 

i 

i 

i 

i 
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Gas Company from an order requiring said company to 
pay a premium of 15 cents per barrel over the posted price 
of the Prairie Oil and Gas Company in settlement of 
royalty oil from its leases in the Red River bed field, Okla¬ 
homa. 

In liis letter of April 5, 1928, transmitting the appeal, the 
Director of the Geological Survey has briefly and concisely 
stated the essential facts, and the following quotation 
therefrom will suffice: 

31 The Bell Oil and Gas Company, as a purchaser of 
crude oil, acquires approximately 95 per cent of the 
production from Government leases in the bed of Red 
River. Roughly, half of the monthly production is pur¬ 
chased by the Bell Company under contract and at a 
premium of 15 cents above posted prices. There is no 
reasonable doubt that if this premium were not offered by 
the Bell Company the oil would be sold to the larger and 
more substantial purchasing companies at the posted price. 

Roughlv, an additional third or more of the monthlv -pro- 
duction is acquired by the Bell Company without the neces¬ 
sity of entering into a contract or offering a premium be¬ 
cause the leases involved are owned or controlled by it. 
There is no reasonable dought that if these leases were 
owned or controlled by others, the production would be sold 
to such companies as the Texas or Prairie at the usual 
posted price or would be contracted for by the Bell Com¬ 
pany at the usual premium of 15 cents above the posted 
price. Tt is the royalty portion of this production that is 
the subject of the controversy, the Bell Company being 
regularly billed by the supervisor at a premium of 15 cents 
above posted price but refusing to pay the premium be¬ 
cause it is not under contract with itself to do so. 

The remaining 10 or 12 per cent of the production on 
Government land is sold on open division order at the 
posted price, about half being taken by the Prairie and 
half by the Bell. The oil so disposed of is in such small 
amount that no company is particularly interested in its 
purchase. The Bell Company is in the best strategic posi¬ 
tion to acquire it because of the fact that it acquires most 
of the oil in the river bed and has a complete system of 
gathering lines in the area, but other things being equal, 
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it is the natural inclination of lessees to sell t<j) a stronger 
company. 

I 

i 

! 

The appellant company asks— 

that the order of April 7, 1927 (a statement from the Gen¬ 
eral Land Office showing balance due for royalties on the 
oil produced from leases identified as Guthrie 014098- 
014850, 014071, 014107, 014177, and 014231, in the Red River 
bed area, during November and December, 1926, and Janu¬ 
ary, 1927, in the sum of $2,573.48, be rescinded ajnd that it be 
only charged for royalty oil produced subsequent to 
November 1, 1926, the posted price of the Texas Company 
without a premium and that there be refunded to it all 
premiums paid on royalty oil from Decembel* 1, 1925, to 
November 1, 1926. And that for all royalty oil here- 
32 after produced it be required to pay the 'posted price 
of the Prairie Oil and Gas Company without bonus 
or premium. 

It is not provided in the leasing act or in departmental 
regulations thereunder how the price of jGovernment 
royalty oil when paid in money shall be determined. But 
inasmuch as there is a condition in oil and gas leases that 
lessees must file with the Department copies! of all sales 
contracts for the disposition of oil and gas, it has been and 
is the practice of the Department to require lessees to pay 
to the Government as much for its rovaltv oil! as the high- 
est price they receive under contract. 

In the present case, the appellant company Has been pur¬ 
chasing about half of the production of the field at a pre¬ 
mium and has avoided paying for some of the Remainder at 
a premium by acquiring the leases. Under! the circum¬ 
stances, the Department takes the view that ! the Govern¬ 
ment is entitled to receive the highest price for its rovaltv 
oil. 

The request of the appellant company is denied. 
(Signed) E. C. FINNEY, 

First Assistant j Secretary. 
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66 


Exhibit “0.” 

Department of the Interior, Washington. 


A-11591. 

Address only The 
“M.” 


Secretary of tlie Interior. 
July 27, 1928. 


Bell Oil and Gas Company. 


Guthrie 014098, 014850, 014071, 014107, 014177, 014231. 

Instructions Relative to Price of Rovaltv Oil. 

• • 

Motion for Rehearing. 

Motion Denied. 

There has been filed on behalf of the Bell Oil and Gas 
Company motion for rehearing in the above-entitled case, 
wherein the Department in decision dated May 14, 1928, 
held that said company would be required to pay on the 
basis of a premium of 15 cents per barrel over the posted 
price of the Prairie Oil and Gas Company, in settlement of 
rovaltv oil from the Bell Companv’s leases in the Red 
River field, Oklahoma. 

The company lias been and is paying such premium on 
about 50 per cent of the production of the field, which 
amount it purchases under contract. About 40 per cent 
of the production is from leases acquired by the company, 
and the question here involved is the basis upon which 
the Government shall compute and charge for its 
34 rovaltv oil out of that part of the production of the 
field. ‘ 

A very carefully prepared brief was filed on behalf of 
the company, which has been considered. Oral hearings 
or conferences have been accorded representatives of the 
company, and thorough review of the entire matter lias 
been had. The conclusion reached is that under the cir¬ 
cumstances and conditions, the Department is not war¬ 
ranted at the present time in revoking or modifying its 
decision of May 14, 1928, or in disturbing the present 



PRJ8CUM OH RED R1VEB CRUM OH, 


M 

e 


s 

a 

3 




I 


If 

i« i 


i. 


! 


J 


X . 

co 


M 

t- 

M 

3 


& £ 3 

2 2 2 

* «* % 

S 8 5 


8 ? * 

r-t ' M k 

S * 8 

• * * 

• S 8 


8 3 S 

• • • 

s 2 2 

8 8 


to 



I 


8 

3 


I 


8 

H 

3 

m 

3 


3 

i 


i 

'5 


1* 

r 


i 




5* 


r 


2 


• «■ 

1=3 

11 = 

C<HH 


°fc 

0> 




a 

S3 


e fth 
ca • 


8§l 


!-; 

OH § 

O hH 
H04> 


s*. 


8-2 


'SC' 


•8 


k a to 

Ou • 

o * 
V. 


sgf 


1 | I 

N N N 


3 


9 


9 
+ 
*o 

<D 

♦ * 

3 3 


3 

t© 


to 

3 


. • * 

2 

to 


to 

to 


to 


s 

3 


to 

(0 

<o 

2 

* 


s 


p 


2 


•O 

% 

2 


S 

N 




to 

to 


to 


•g to 


CO 


s 

% 

8 


Hi 

• % * 

3 8 3 


iO 

2 


to 

to 


2 


CM 

to 


o 


*- 

«o 


CM 

*0 


CM 


8 


o 

e- 

CM 


•O 

IO 

n 


£ 


2 


2 2 


IO 


to 

to 


s i 


8 

CO 


3 S 
3 § 


2 


ca 


«o 

2 


to 

CM 


3 


to 

CM 


3 2 3 


A 

CM 


3 


£ 

» 


£ 

to 


CM 

to 


£ £ 

to at. 


•§ 2 

*. k 

5 3 


CM 

to 


£ 

o> 


CM 

to 


CM 

3 


k 


>k 

— 


CO 


I 


Km 




co 

$ i 


5 

•o 


t? 


3 


8 


to 


s 


% 

to 


2 


CM 

to 


2 

o> 


to 

8 


2 

CM 


8 


4? Is 


8 to 

*4 4P 

«3 

»1 I s . 


3 H 


®*3 


1! 


I «H O 

if .IS 

iliii 

1 U 2 S ^ 

* g 3S*? 

*fiij 

4» 2 • H 

• So oo 

i .i 5 « 

JSS^I 

• % H 

:iii 

i*«ll 

* — % 

ffiff 

■*5S- S 


*£lfij 




3181 


leH 

® a 
« © 

“ 4> 

J&1 

*» co 


Ifin 

if * 1 : 

— m • 


•H .« S «H tt 
— o rl S 

■ «* H 

ggSg* 

H H « H £ 
■P Mt* M 
O • H O 44 
3 5o 3 • 


Ot • 


S2SP8 

S e.— — 


0 4>h • HH 

- o 


*g$ e ! 

5 


k — 

u o 


3 


C • 
O t 
ri Q 


o 

13 


gl 

is 




Bell Oil & Gaa Company> Appellant, 

• ▼». lo. 5047 

Ray Iyraan w ilbur, Secretary of the Interior^ 


I 








































■ 



Bell Oil St Gas Company* Appellant, 

▼s. Bo. 50j47 

Ray Iyman tileur. Secretary of the Interior. 














OIL 3 OLD CTJRI HO DECEMBER lit PHDEK CQHTBACT VTB 


888S83B : 

ES&liSl 


: 8 8 :: :s| 

mk 

i 5s 3an: 

Is?;; hi 

;ssllla| 

•SSIHilS 


11123*21 

r* «H »H r* «H *H 

O O O O O 0,0 

• 


WM 


S 385 

• • • • 

3 ESS 


w 

SSSB83 i 

SS3S381 

• * • • • • Cu 
•*»« • * 
«»•<»• k 


I 8 

£ 


• « 
I 8 4» 5 * • 

:|JS W 8 

:&g~ £s 

• 2 <3 a • «h 

r e o u h 
© o o p 
u z ■< a 
• o o> 

• *.» • 
<3 C g P 'X 

w ■w i m J 

| 

w o o ^ 

j* 5" • • 

*h © a. m a «h 
•h g © o 


41 HH 

• . HH 

w 82 


II II 

O O o o 


lid 


88.5 

H flfl 
2* 
.4.§ 

5 *3 
xS| 

•°sf 

e I ? 


«Ui 

lihi 

s i is. 41 


21 i : : 

4 • • 

• 4 'O * 

•s<s|i 

Hill 


13**° -S 

ii]P 

!|«i! 

• S3 .5 

.£« . 

JtgS* 

i 5 ^ o- 


s*a|! 


ssssss 9 
SIIIS31 

«* 4 4 4jj 44 •' 


332222 3 


fSfli 

| o8 *88! 

til ml 

Uil^ss 

15 lit* 


C58SSSJ s 

lilies 2 

HHHHHH 


| !|||li 

3 Jt 5 | s % 


o o o 




ill list 


Bell Oil & Gas Company, Appellant, 

vs. So. 5047 

Ray Lyman T/il'bur, Secretary of the interior; 


38 





























31 


RAY LYMAN WILBUR, SECY. OF THE INTERIOR. 

method of computing a:: 1 collecting royalty ijpon the oil 
in question. 

The motion for rehearing is therefore denied. 


(Signed) 
Exhibit “C.” 


E. C. FINNEY, 
First Assisi ant Secretary. 


So 


Exhibit “D.” 

j 

Department of the Interior, 'Washington. 

A-11591. | 

Address only The Secretary of the Interior.! 

* • 

Novembej* 17, 1928. 

Bell Oil and Gas Company, 

Tulsa, Oklahoma. 

Gentlemen : 

With reference to oil and gas leases Outline 014098- 
014850, 014071, 014107, 014177^ and 014231, iij Red River 
bed field, Oklahoma, the Department is still awaiting pay¬ 
ment from you in settlement of royalty oil from said leases. 
* • % 

Extensions of time have been granted following the De¬ 
partment’s decisions of May 14 and July 27, If)28, but you 
have apparently failed to take any action. 

You are hereby notified that you will be allowed 30 days 

* • •/ 

from date hereof to make payment in accordance with the 
Department’s ruling and that in default of settlement 
within the time allowed appropriate steps wjill be taken 
to enforce such payment. 

Verv truly yours, 

(Signed) ‘ ‘ E. C. FINlNEY, 

First Assistant Secretary . 

Exhibit “D.” 

i 

(Here follows Exhibit “E,” marked pages 36, 37, and 38.) 
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Motion to Dismiss Original Bill . 
Filed February 23, 1929. 




* 


* 


Comes now Roy O. West, Secretary of the interior, and 
moves the Court to dismiss the Bill of Complaiiit because 


i 
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1. The Court lias no jurisdiction to control the action of 
the Secretary herein. 

2. The Bill of Complaint fails to set out any basis upon 
which the Court would be justified, if it had jurisdiction, 
in granting the relief prayed. 

3. The Secretary of the Interior in the exercise of his 
official duty has demanded payment of royalty herein, based 
on the highest market price for which oil sells in the field 
in which the oil in controversy is produced and sold; this 
he had a lawful right to do. He has demanded payment 
and threatened to institute proceedings to cancel the leases 
held by plaintiff for breach, if it fails to make such pay¬ 
ment. The price demanded is the highest market price for 
which a majority of the production of said field sells and 
has been selling in the past, and is the price for which 
settlement of royalties due the United States from plain¬ 
tiff should be made. The Secretary, therefore, is acting 
wholly within the scope of his official duty, and no writ of 
injunction against him will lie at the hands of the Court. 

4. (a) As the plaintiff’s oil leases, as provided in sec¬ 
tion 31 of the act of Congress under which they were 
granted, to wit; the act of February 25, 1920 (41 Stat. 437), 
can be cancelled only through a proceeding in the United 
States district court for the district in which the property 

covered by the leases is located, it is apparent that 
40 the plaintiff has an adequate remedy open to it 
through defense to such a suit, should the defendant 


attempt to enforce the cancellation of its leases for the 
cause set forth in the bill of complaint, and that, therefore, 
the plaintiff is not entitled to extraordinary relief by injunc¬ 
tion, as prayed for in the second prayer in the Bill of Com¬ 
plaint. 

(b) As the plaintiff is not entitled to the relief asked in 
the second prayer of the Bill of Complaint and as the third 
prayer of the bill, in order to come within the jurisdiction 
of equity, is dependent upon the second prayer, it is ap¬ 
parent that, the plaintiff has a plain and adequate remedy 
at law as to the matters covered by the third prayer for 
relief in the bill of complaint. 

5. The question whether a proceeding in a United States 
district court should be instituted for the purpose of obtain¬ 
ing a cancellation of the plaintiff’s leases is one whose de¬ 
termination Congress has committed to the sound discre- 
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tion of the defendant, and therefore the exercise of the de¬ 
fendant’s discretion in that respect can not ^)e forestalled, 
prevented, or controlled by this Court through injunction. 

6. As Congress, by section .*>1 of the act unjder which the 
plaintiff’s leases were granted, to wit; the acjt of February 
25, 1920, has vested jurisdiction over all questions relating 
to the cancellation of oil and gas leases in thejUnited States 
district court for the district in which the property they 
involve is located, this Court lias no power! to divest the 
proper United States district court of its jurisdiction over 
such questions by enjoining the defendant fr6m proceeding 
therein. 

ROY 0. WESjT, 

Secret ary of the Interior. 

E. 0. PATTERSON, 

Solicitor , 

Bv 0. H. GRAVES, 

Assistant to the Solicitor. 


41 Preliminary Injunction. 

Filed Februarv 26, 1929. j 

******* 

i 

This cause coming on to be heard upon tljie bill of com¬ 
plaint and the motion of the plaintiff for ja preliminary 
injunction, pursuant to due notice of this hearing, and no 
objection having been introduced by the defendant, Roy O. 
West, Secretary of the Interior, it is by the Court this 26th 
day of February, 1929, j 

Adjudged, ordered and decreed that the said defendant, 
Roy 0. West, as Secretary of the Interior, his subordinates, 
agents, employes and successor or successors jin office, pend¬ 
ing the final termination of this cause, be j and they are 
hereby enjoined and restrained from cancelling the oil 
leases of the plaintiff described in the bill! of complaint, 
and/or interfering with the operation thereof, and/or in¬ 
stituting in person or through his subordinates, agents or 
employes any proceeding having for its objelct cancellation 
of anv or all of said leases, 

Provided, nevertheless, that this order shhll not become 
effective unless and until the plaintiff has fiCst filed in this 

o—o04 / CL 


i 
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cause its undertaking* in the sum of Twenty Thousand Dol- 
lars ($20,000.00), conditioned to make good to the defendant 
all losses and damages not to exceed said sum of Twenty 
Thousand Dollars ($20,000.00) by him suffered or sustained 
by reason of the wrongful and inequitable suing out by 
the plaintiff of the injunction in the above entitled cause. 
By the Court: 

JENNINGS BAILEY, 

Justice. 

I consent. 

O. H. GRAVES, 

Atty. for Defendant. 

42 Ordbr Granting Leave to File Amended Bill and to 

Substitute Defendant. 

Filed March 21, 1929. 


This cause came on to be heard upon motion of plain¬ 
tiff's attorney, March 21st, A. D. 1929, for leave to file an 
amended bill of complaint and to substitute defendant. The 
Court having considered the order and now being fully 
advised does therefore, this 21st day of March, A. D. 1929, 
Order and Decree that said amended bill be and the same 
is now filed; and that the cause be and the same is continued 
and maintained against the Honourable Rav Lvman Wil- 
bur, successor in office of Ray O. West, the former defend¬ 
ant. 

! JENNINGS BAILEY, 

Justice. 

There is no objection to the form or content of the above 
order. 

1 RAY LYMAN WILBUR, 

Secretary of the Interior , 
By EDWARD C. FINNEY, 

Solicit or , 

By O. H. GRAVES, 

Assistant to the Solicitor. 



RAY LYMAN WILBUR, SECY. OF THE INTERIOR. 


35 


Motion to Dismiss Amended Bill. 


Filed March 22, 1929. 


* 


* 


* 


* 


* 


* 


Upon the tiling by plaintiff of its amended bijll, the de¬ 
fendant Ray Lyman Wilbur, Secretary of thq Interior, 
hereby refers to the motion to dismiss the original bill 
heretofore filed herein and adopts, and makes j the same 
his motion to dismiss the said amended bill, toj the same 
effect as though the same were herein refiled and set out 
at length. 

43 Whereupon said defendant hereby renews the 
prayer for dismissal of the bill, prays the| allowance 
of his costs, and all other relief to which he may be en¬ 
titled. 

0. II. GRAVES, 

Assistant to the Solicitor, 

Attorney for Defendant. 


Memorandum of Court. 
Filed June 14, 1929. 


* 


* 


* 


This bill seeks to enjoin the Secretary of tlje Interior 
form instituting the proceedings authorized by j statute to 
effect a forfeiture of a gas and oil lease made under the 
Act of February 25, 1920, (41 Stats. 437) becaijse of non¬ 
performance of the requirements of the lease, j The lease 
requires the lessee to pay to the United States a rental 
based upon the value of the oil taken, and the only dispute 
is as to the proper basis for determining t^hat value. 
Whether the basis insisted upon by the Secretary is the 
right or the wrong one, this Court is not, in nky opinion, 
justified in granting an injunction to restrain the Secretary 
from bringing the action which the statute specifically au¬ 
thorizes him to bring and in which the disputed question 
would necessarily be decided. The motion to dismiss the 
bill is granted. Settle decree on notice. 

ALFRED A. WHEAT, 

i Justice . 


June 11, 1929. 
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44 Decree Dismissing Bill. 

Filed June 24, 1929. 

* * * * * * 

This cause came on to be heard on defendant’s motion 
to dismiss the bill of complaint, and was argued by counsel; 
and the Court being fully advised in the premises it is on 
this 24th day of June, 1929, 

Ordered, adjudged and decreed that the bill of complaint 
be and the same is hereby dismissed with costs to the de¬ 
fendant, to be taxed by the clerk. 

Bv the Court: 

ALFRED A. WHEAT, 

Justice. 

And now on the day last above written the plaintiff* in 
open court notes an appeal to the Court of Appeals of the 
District of Columbia, which is hereby allowed; the penal 
sum of the bond for costs is fixed at $100 with leave to 
plaintiff to deposit with the clerk the sum of $50 cash in 
lieu thereof. 

By the Court: 

ALFRED A. WHEAT, 

Justice. 

June 24, 1929. 

No objection as to form. 

WILLIAM T. BLACK, 

Attorney for Plaintiff. 

Memorandum. 

July 1, 1929.—$50 deposited in lieu of bond on appeal. 

45 Assignments of Error. 

Filed Julv 9. 1929. 

•> / 

******* 

Now comes the complainant, by its attorney, in the above 
entitled cause, and, in connection with its appeal herein to 
the Court of Appeals of the District of Columbia, says 
that, in the record, proceedings, and final decree herein, 



37 


RAY LYMAN WILBUR, SECY. OF THE INTERI0R. 


manifest error has intervened to the prejudice of the ap¬ 
pellant, complainant herein, to-wit: 

First Error. 

The Court erred in adjudging and decreeing tfhat defend¬ 
ant’s motion to dismiss complainant’s bill shcjuld he sus¬ 
tained and in adjudging and decreeing that complainant’s 
bill be dismissed. 

Second Error. j 

i 

The court erred in not denying said motioii to dismiss 
on all the grounds therein set forth. 

Third Error. 

The court erred in adjudging and decreeing that it is 
without power or jurisdiction to enjoin the Secretary of 
the Interior from instituting suit for cancellation and for¬ 
feiture of complainant’s lease before first adjudicating the 
sole dispute existing between the parties relating to the 
price of royalty oil to be paid by complainant! 

i 

Fourth Error. j 

The court erred in adjudging and decreeing tjhat said dis¬ 
pute would necessarily have to be decided in said suit for 


the issue in 
cancellation, 


cancellation and forfeiture for the reason that! 
such a proceeding would be cancellation or no 
whereas in the suit at bar, even if the court should find that 
the defendant is entitled to the price for royalty oil by him 
demanded, this complainant could comply with such 
46 order without suffering cancellation of! its lease in 
which it has a valuable and undisputed vested right. 


Fifth Error. 

I 

The court erred in adjudging and decreeing that injunc¬ 
tion will not lie against the threat to institute jsaid suit for 
cancellation and forfeiture for the reason that! complainant 
would in that event be without remedy to hav0 adjudicated 
the sole dispute between the parties relating to the price of 
royalty oil to be paid to defendant—a right Which the Act 
of February 25, 1920 (41 Statutes 437) expressly recog¬ 
nizes and which Act does not empower defendant to decide 
said issue authoritatively or otherwise. 
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Sixth Error. 

The court erred in failing to decide the said sole dispute 
existing between the parties in favor of complainant for 
the reason that the opinion of the Secretary of the Interior 
attached as an Exhibit to the complaint raises no issue of 
fact, and a proper construction of the law of sales would 
result in the conclusion that the price already paid for said 

rovaltv oil is the “fair value’’ of the same. 

• • 

Seventh Error. 

The court erred in failing to adjudge and decree that 
the said Act of February 25, 1925, and the lease existing 
between the parties contemplates that complainant is liable 
to defendant for the highest market value of said royalty 
oil to be determined by the price paid for the same or simi¬ 
lar oil bought and sold in the same area and under the same 
terms and conditions; and is not determined by prices paid 

for oil under materiallv different terms and conditions. 

* 

Eighth Error. 

The court erred in failing to adjudge and decree 
47 that the premium paid by complainant for oil which 
is brought in the area described in the complaint was 
due to compulsion created by the facts, conditions and cir¬ 
cumstances set forth in said complaint and without regard 
to “fair value” of said oil and for that reason said price 
cannot be taken as the ceriterion or as an essential factor 
in determining “market or fair value” of the royalty oil 
here in dispute. 

Ninth Error. 

The court erred in not adjudging and decreeing that 
complainant had paid all the royalty due under the terms 
of its lease and the rules and regulations pertaining thereto 
for the period in controversy and was therefore entitled to 
the relief prayed in its bill. 

Wherefore appellant, complainant herein, prays that the 
judgment and decree of the Supreme Court of the District 
of Columbia be reversed, and that said court be instructed 
and directed to set aside the decree rendered by it in this 
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RAY LYMAN WILBUR, SECY. OF THE INTERIOR. 

| 

cause, reinstate complainant’s bill, and to render such de¬ 
cree for complainant as is prayed for in said bill. 

WILLIAM T. BLACK, 
Attorney for Complainant. 

I 

Service of a copy of the above assignments of error ac¬ 
knowledged this the 8th dav of Julv, 1929. 

RAY LYMAN WILBUR, 

Secretary of the Interior , 
By EDWARD 0. FUSfNEY, 

Solicitor, 

By 0. H. GRAVES, j 

Assistant to the Solicitor. 

48 Designation of Record. 

i 

i 

Filed Julv 9, 1929. 

# # # * # #j * 

The complainant having perfected an apipeal herein to 
the Court of Appeals of the District of Columbia on July 1, 
1929, hereby requests the Clerk of the Supjreme Court of 
the District of Columbia to prepare, at complainant’s ex¬ 
pense, a transcript of the record on appeal, including 
therein the following papers and proceedings, namely: 

(1) Amended bill of complaint filed Marcih 21, 1929, in¬ 
cluding Exhibits A, B, C, D, E, attached to the original 
bill and Exhibit X attached to the amended bill. 

(2) Motion to dismiss original bill filed! Februarv 23, 

1929. ! 

(3) Motion to dismiss amended bill filed March 21, 1929. 

(4) Preliminary Injunction. 

(5) Memorandum opinion of Mr. Justice Wheat filed 

June 14, 1929. j 

(6) Final decree dismissing bill of complaint. 

(7) Note of appeal in open court. 

(8) Assignments of error. 

(9) This designation. ! 

(10) Clerk’s certificate. 

Dated July 5, 1929. 

WILLIAM T. BLACK, 
Attorney for Complainant. 
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Service of a copy of the above designation acknowledged 
this 8th dav of Juiv, 1929. 

RAY LYMAN WILBUR, 

Secretary of the Interior. 
i By EDWARD C.‘ FINNEY, 

Solicitor, 

By 0. H. GRAVES, 

Assistant to the Solicitor. 

49 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 48, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 49,393 in Equity, wherein Bell Oil 
& Gas Company, a corporation, is Plaintiff and Roy C. 
West, Secretary of the Interior, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of of August, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 

By CHAS. B. C0FL1N, 
i Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5,047. Bell Oil & Gas Company, a corporation, appel¬ 
lant, vs. Ray Lyman Wilbur, Secretarv of the Interior. 
Court of Appeals, District of Columbia. Filed Sep. 11, 
1929. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, BiStrkt of Columbia 


No. 5047 


Bell Oil & Gas Company, Appellant , | 

v . ! 

Ray Lyman Wilbur, Secretary of the Interior, 

Respondent. 


BRIEF FOR THE APPELLANT 


STATEMENT OF THE CASE 

This is an appeal from an order and decree dis¬ 
missing the plaintiff’s amended bill of complaint, 
which sought an injunction to prevent the Secretary 
of the Interior from cancelling certain oil leases or 
interfering with the plaintiff’s operation or institut¬ 
ing proceedings for the cancellation thereof. The 
amended bill of complaint (R. 1-11) and the exhibits 
thereto, including the several Departmental decisions, 
set out all the facts on which the plaintiff relies and 
must be read for a complete statement of the case. 


i 

i 

l 
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The following is a short summary of the essential 
facts. 

The plaintiff is engaged in the business of produc¬ 
ing, purchasing, and refining crude oil. All the oil 
the plaintiff uses in its refinery at Grandfield, Okla¬ 
homa, is produced within the Red River Area of the 
Mid-continent Field near the southern boundary of 
Oklahoma. A part of the oil refined by the plaintiff 
is derived from crude oil produced by others and pur¬ 
chased by the plaintiff on long-term contracts; a part 
from crude oil produced by others and purchased by 
the plaintiff from day to day; and the remainder from 
six oil leases owned and operated by the plaintiff it¬ 
self and shipped to its own refinery. 

With respect to the oil purchased by the plaintiff 
from others, the bill alleges—and the motion to dismiss 
admits—that because its pipe lines do not extend be¬ 
yond the Red River Area, the plaintiff’s operations are 
limited to that area and its refinery is dependent upon 
oil produced in that area; that the plaintiff’s prin¬ 
cipal competitors, the Texas Corporation (formerly 
the Texas Company) and the Prairie Oil & Gas Com¬ 
pany, have assets and resources many times in excess 
of the plaintiff’s assets and resources, and produce, 
purchase and refine oil in many States and are not 
limited to or dependent upon the Red River Area as 
is the plaintiff; that because the operations of those 
companies are so extensive and important in the in¬ 
dustry the prices fixed by them for various grades 
of crude oil produced within the field of their opera¬ 
tions are accepted by the industry and by the Interior 
Department as the fair market value of such crude 
oil; that the prices daily fixed by those companies are 
known in the trade as the “posted” prices and are the 
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prices paid by those companies from day to diy and 
are recognized by buyers and sellers as the current 
market prices from day to day; that, although the 
plaintiff may, and does to a certain extent, bu^ from 
day to day at the posted prices, it has found, because 
of the difficulties of competing with larger and 
stronger companies, that to secure a continuous sup¬ 
ply of oil for its refinery it is necessary to enter into 
long-term contracts with the producers of crude oil, 
and, as a consideration for such long-term contracts, 
to agree to pay a premium of 15c per barrel in excess 
of the “posted” or market price; that the said pre¬ 
mium over the “posted” price is paid by the plaintiff 
only on oil purchased on long-term contracts and in 
accordance with the terms of such contracts, and the 
plaintiff in purchasing other oil from day to d^y cus¬ 
tomarily pays only the “posted” or market price as 
other buyers; that the usual method of buying and 
selling oil in the Red River Area, as in other oil- 
producing areas, is on open division orders, revocable 
at will, from day to day at the posted prices. A copy 
of one of the plaintiff’s long-term contracts |is filed 
with the bill as Exhibit X (R. 11-15). ! 

With respect to the oil produced by the plaintiff 
itself, through the operation of its six oil leases, it 
appears that the land included in those leases was 
originally a part of the public domain and wai and is 
leased by the United States under the Leasing Act of 
February 25, 1920, c. 85, 41 Stat. 437, and the Act 
of March 4, 1923, 42 Stat. 1448, the six leases in ques¬ 
tion having been acquired by the plaintiff f^om the 
original lessees and being now owned and operated by 
the plaintiff. A certified copy of one of the leases is 
filed with the bill as Exhibit A (R. 15-26). 

i 

i 

i 

i 


i 
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Of the total production of crude oil in the Red River 
area, approximately 50% thereof is purchased by the 
plaintiff under its long-term contracts at prices equal 
to 15c per barrel over the prevailing posted prices; 
approximately 35% to 40% thereof is produced by 
the plaintiff on the land covered by its own leases; 
and of the remainder, between 10% and 15% of the 
total production, about one-half is purchased by the 
plaintiff and about one-half by the Prairie Oil & Gas 
Company on open division orders from day to day 
at the 4 ‘posted” or market prices. The following, 
therefore, is a short statement in tabulated form of 
the prices actually paid for oil produced in the Red 
River Area: 


Amount How Acquired Price 

50% Long-term contracts Posted price plus 15c 

10-15% Day to day Posted price 

35-40% (Not acquired by purchase) 

The foregoing statements with respect to the meth¬ 
ods of purchasing crude oil in the Red River Area, 
and the prices therefor, are not only found in the bill 
of complaint, but likewise in the statement of facts 
contained in the decision of the Secretarv of the In- 
terior in this case (Exhibit B; R. 27-29), quoting from 
a statement of the Geological Survey. It will also be 
observed, at this point, that this statement of facts 
by the Geological Survey, quoted with approval by 
the Secretary of the Interior in deciding this matter, 
indisputably bears out the important allegation of the 
bill that the market price of crude oil in the Red River 
Area, as in other oil producing areas, is the “posted” 
price quoted from day to day by the large oil produc¬ 
ing and refining companies. We call particular at- 
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tention to the statement, referring to the crude oil 
purchased by the plaintiff under its long-teriin con¬ 
tracts at a premium of 15 cents per barrel above the 
posted prices, that: 

I 

“ There is no reasonable doubt that if this pre¬ 
mium were not offered by the Bell Compafiv the 
oil would be sold to the larger and more substan¬ 
tial purchasing companies at the posted price 

I 

And again the statement, referring to the crude oil 
produced by the plaintiff itself, that: 

i 

i 

4 4 There is no reasonable doubt that if these 
leases were owned or controlled by others, the pro¬ 
duction would be sold to such companies as the 
Texas or Prairie at the usual posted price or 
would be contracted for by the Bell Company at 
the usual premium of 15 cents above the j posted 
price.” 

i 

We also call attention to the statement in this! report 
of the Geological Survey, bearing out the plaintiff’s 
contention that in order to assure a continuous supply 
of oil for its refinery it has to make long-tetm con¬ 
tracts for a considerable part of its supply at a pre¬ 
mium of 15 cents over the posted or market price, that: 

I 

l 

“The Bell Company is in the best strategic 
position to acquire it because of the fact that it 
acquires most of the oil in the river bed and has 
a complete system of gathering lines in the area, 
but other things being equal, it is the natural in¬ 
clination of lessees to sell to a stronger coihpany.” 

It is with respect to the oil not acquired by purchase 
(35%—40%), but obtained by the plaintiff fjrom the 


i 
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operation of the six leases owned by it, that the dis¬ 
pute with the Government has arisen. In the fewest 
possible words and anticipating a more exact state¬ 
ment of the issues, that dispute grows out of the terms 
of the said leases, made under the authority of the 
Leasing Act of February 25, 1920, which provide that 
the owner and operator thereof shall pay to the United 
States, in consideration of the right to take oil, certain 
fixed royalties or percentages (fixed by the terms of 
each lease) in amount or value of the oil taken from 
the leased lands. The Leasing Act authorizes the Sec¬ 
retary of the Interior to take the royalty in oil or gas, 
or to accept the value thereof in money, or to sell it at 
not less than the fair value. These particular leases, 
however, do not specify how the royalty is to be paid, 
nor indicate any method of determining the value of 
the royalty oil for the purpose of fixing the amount 
to be paid in money. In fact, the Government has ac¬ 
cepted for its royalty oil, since November 1, 1926, the 
cash payments made by the plaintiff therefor based on 
the posted prices. The present dispute has arisen out 
of the Government’s demand for additional payments 
of 15 cents per barrel on account of all such oil, based 
on the conclusion reached by the Interior Department 
that the market value of such oil in the Red River Area 
is 15 cents per barrel in excess of the posted prices, 
such conclusion being reached because of the known 
fact that the plaintiff, in purchasing about one half of 
its supply of oil on long-term contracts, agrees and 
does pay a premium of 15 cents per barrel in excess of 
the posted prices in effect from day to day. 

This difference with respect to the method of deter¬ 
mining the value of the Government’s royalty oil is 
exactly the matter in dispute between the plaintiff and 
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the Government. The defendant, the Secretary] of the 
Interior, having refused to reconsider and correct his 
determination that the plaintiff must pay to tlje Gov¬ 
ernment in addition to the payments already made 
based on the posted prices the further sum of 15 cents 
per barrel on account of all royalty oil, and haying ad¬ 
vised the plaintiff that failing such further pajyments 
he proposed to take action looking to the cancellation 
of the plaintiff’s leases, the plaintiff was faced with 
the alternative of acceding to an unjust and' as we 
believe, wholly arbitrary and unwarranted deniand, or 
else, in an effort to resist it, of being forced toi defend 
a suit for cancellation of its leases and so to fun the 
risk of losing them entirely. 

In that dilemma the plaintiff began this suit, alleg¬ 
ing that it had no contract with the Government for 
the purchase of the Government’s royalty oil| and no 
understanding that it would pay a premium for such 
oil, and that it was under no obligation, contractual or 
otherwise, to pay therefor in excess of its fair market 
value (i. e., at the posted price, which had air eddy been 
paid and accepted by the Government ), and fhat the 
threatened institution of proceedings to cancel the 
leases or to cast a cloud on the plaintiff’s title would 
work irreparable injury and would destroy its busi¬ 
ness and property and undermine its credit, aid pray¬ 
ing an injunction to stop the defendant, the Secretary 
of the Interior, from taking the threatened action. 

The gravamen of the bill is the allegation that the 
action of the Secretary in demanding payments in ad¬ 
dition to those already made and accepted, based on 
the “posted” or market prices, is arbitrary and ca¬ 
pricious and outside of any authority conferred upon 
him by law, and, coupled with his threat to take steps 
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looking to the forfeiture or cancellation of the plain¬ 
tiff’s leases, so obviously injurious to and destructive 
of the plaintiff’s property rights and right to continue 
its business, dependent as it is on the continued posses¬ 
sion and operation of its leases, as to afford justifica¬ 
tion for the intervention of a court of equity. 

On motion of the defendant the court dismissed the 
bill on the sole ground that, whether the matter in dis¬ 
pute between the Government and the plaintiff—the 
basis for determining the value of the Government 
royalty oil—had been rightly or wrongly decided by 
the Secretary, the court is not “justified” in granting 
an injunction against the threatened action looking to 
the cancellation of the leases, such action (i. e., a suit 
to forfeit and cancel the leases) being specifically au¬ 
thorized by the Leasing Act and being one in which 
the disputed question would necessarily be decided. 

ERRORS RELIED UPON 

The court below erred: 

1. In holding that the court is without jurisdiction 
to enjoin the Secretary of the Interior from taking 
action looking to the cancellation and forfeiture of 
plaintiff’s leases. 

2. In holding that because the matter in dispute be¬ 
tween the plaintiff and the Government would neces¬ 
sarily be decided in any suit for cancellation of the 
leases, the plaintiff is without any remedy to determine 
the correctness of the Secretary’s decision except at 
the risk of the cancellation of the leases. 

3. In holding that the plaintiff has an adequate rem¬ 
edy at law or otherwise. 

4. In failing to hold that on the admitted facts the 
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plaintiff has complied with every provision of the 
Leasing Act and the terms of its leases and has paid 
to the Government the full and fair market value of 
the Government’s royalty oil, and that there is no 
ground or authority for the threatened action looking 
to the cancellation of the leases. 

i 

5. In granting the motion to dismiss and in j failing 
to award plaintiff an injunction as prayed. 

i 

I. 

l 

THE CORRECTNESS OF THE SECRETARY’S 
DECISION AND DEMAND ON THE PLAINTIFF 


As already stated, the only dispute between the 
plaintiff and the Government is with respect! to the 
oil produced by the plaintiff on the land covered by 
the six leases, the particular matter in dispute being 
the royalty to be paid to the Government. During the 
period involved in this case, from November jl, 1926, 
to the date the bill of complaint was filed, the plaintiff 
has paid the Government in cash the valuej of the 
Government royalty oil at the posted prices fijom day 
to day. The Government has accepted thope pay¬ 
ments, but has demanded additional payments of 15c 
per barrel, and the plaintiff, having refused to pay 
in excess of the posted prices as the value of the Gov¬ 
ernment’s royalty oil, the Government has threatened 
the action of which the plaintiff complains, that is, 
action looking to the cancellation of the plaintiff’s 
leases. 

Laying aside for the moment the questions <pf juris¬ 
diction and adequate remedy at law, it appears, there¬ 
fore, that on the merits the case amounts to a' dispute 
between the Government and the plaintiff aS to the 


i 
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value of the Government’s royalty oil derived from 
the six leases operated by the plaintiff, and the obli¬ 
gation of the plaintiff to the Government on account 
thereof. Those questions must be decided, on the 
merits, upon consideration of the Leasing ,Act, the 
terms of the leases, and the facts as set out in the 
statement of facts made by the Geological Survey and 
approved by the Secretary of the Interior and in the 
bill of complaint. 

The Leasing Act of February 25, 1920, c. 85, 41 
Stat. 437, provides generally, inter alia , for the grant¬ 
ing of permits to prospect for oil and gas on public 
lands owned by the United States, and thereafter, 
upon a showing that valuable deposits of oil or gas 
have been discovered within the limits of the land em¬ 
braced in any permit, for the granting of a lease of 
such land for the term of twenty years/ 

The provisions of the Act with respect to forfeiture 
or cancellation of leases are contained in section 31 
(U. S. Code, Title 30, sec. 188) which is as follows: 


* The purpose of the Act has been stated and declared judicially 
in a number of cases recently decided by this count and the Su¬ 
preme Court of the United States. As this court said in West v. 
Work t 56 App. D. C. 191, 11 Fed. (2d) 828, 831, the Act was the 
expression of a new policy for the disposition—by lease instead of 
by complete alienation—of public lands opened for exploration or 
entry. , 

In Pan-American Petroleum Co. v. United States , 273 U. S. 456, 
487, the Supreme Court said: 

“The Leasing Act of February 25, 1920, c. 85, 41 Stat. 437, 
regulates the exploration and mining of public lands, and 
authorizes the Secretary of the Interior to grant permits for 
exploration and make leases covering oil and gas lands, ex¬ 
clusive of those withdrawn or reserved for military or naval 
purposes.” 

See also Work v. Braffet, 276 U. S. 560, 566; Kinney-Coa&tal Oil 
Co. v. Kieffer , 277 U. S. 488, 491; Opinion of the Attorney General 
on Application of the Leasing Act to Executive Order Indian 
Reservations, 34 Opp. Atty. Gen. 171, 175. 
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“Any lease issued under the provisions !of sec¬ 
tions 181 to 194, 201 to 208, 211 to 214, 221, 223 
to 229, 241, 251, and 261 to 263 of this title jnay be 
forfeited and canceled by an appropriate proceed¬ 
ing in the United States district court ijor the 
district in which the property, or some part 
thereof, is located whenever the lessee rails to 
comply with any of the provisions of said sections, 
of the lease, or of the general regulations promul¬ 
gated under said sections and in force at tlie date 
of the lease; and the lease may provide foif resort 
to appropriate methods for the settlement: of dis¬ 
putes or for remedies for breach of specified con¬ 
ditions thereof.” i 

i 

i 

The provisions of the Act with respect to tjie pay¬ 
ment of the royalty due the United States aire con¬ 
tained in section 36 (U. S. Code, Title 30, sec. 192) 
which is as follows: 

j 

“All royalty accruing to the United States 
under any oil or gas lease or permit under sections 
181 to 194, 201 to 208, 211 to 214, 221, 223 to 229, 
241, 251 and 261 to 263 of this title on demand of 
the Secretary of the Interior shall be paid in oil 
or gas. 

Upon granting any oil or gas lease ahd from 
time to time thereafter during said lease, the Sec¬ 
retary of the Interior shall, except whenever in 
his judgment it is desirable to retain the same 
for the use of the United States, offer for sale 
for such period as he may determine, updn notice 
and advertisement on sealed bids or at public 
auction, all royalty oil and gas accruing or re¬ 
served to the United States under such lease. 
Such advertisement and sale shall reserve to the 
Secretary of the Interior the right to reject all 
bids whenever within his judgment the!interest 
of the United States demands; and in cases where 
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no satisfactory bid is received or where the ac¬ 
cepted bidder fails to complete the purchase, or 
where the Secretary of the Interior shall deter¬ 
mine that it is unwdse in the public interest to 
accept the offer of the highest bidder, the Secre¬ 
tary of the Interior, within his discretion, may 
readvertise such royalty for sale, or sell at pri¬ 
vate sale at not less than the market price for 
such period, or accept the value thereof from the 
lessee. Pending the making of a permanent con¬ 
tract for the sale of any royalty, oil or gas as 
herein provided, the Secretary of the Interior 
may sell the current product at private sale, at 
not less than the market price.’’ 

With respect to the delivery or payment of the 
Government’s royalty, therefore, it appears that the 
Act (sec. 36) authorizes the following methods: 

(1) On demand of the Secretary of the Interior 
the royalty shall be paid in oil or gas. 

(2) When in the judgment of the Secretary it 
is not desirable to take the oil or gas for the use 
of the United States he may 

(a) Offer the royalty oil for sale, upon 
notice and advertisement, on sealed bids or 
at public auction; or 

(b) Failing a satisfactory bid or the com¬ 
pletion of a sale, he may sell the royalty oil 
at private sale at not less than the market 
price, or may accept the value thereof from 
the lessee; or 

(c) Pending the making of a permanent 
contract for the sale of any royalty oil or 
gas, he may sell the current production at 
private sale at not less than the market price. 

The consolidated lease filed as Exhibit A to the 
plaintiff’s bill (R. 15-26) contains the following pro¬ 
visions : 
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“(c) Royalty and Rents .—To pay the lessor in 
advance, beginning with the date of the execution 
of this lease, a rental of one dollar per here per 
annum during the continuance hereof, tlie rental 
so paid for any one year to be credited on the 
royalty for that year, together with a royalty on 
all oil and gas produced from the land leased 
herein (except oil or gas used for production pur¬ 
poses on said land or unavoidably lost)! as fol¬ 
lows: 

* * * * * * # 

“The value in the field where produced, of gas 
and casinghead gasoline, for royalty purposes, 
unless such gas or casinghead gasoline is disposed 
of under an approved sales contract or other 
method as provided in subdivision (d) of this 
section, shall be as fixed by the Secretary of the 
Interior. 

# # * * * # j # 

“When paid in value, such royalties I shall be 
due and payable monthly on the 15th of each cal¬ 
endar month following the calendar iponth in 
which produced, to the Receiver of Public Moneys 
of the land district in which the land is situated; 
when paid in kind, such royalty oil shall be de¬ 
livered in tanks provided by the lessee on the 
premises where produced, unless otherwise agreed 
to by the parties hereto, at such times as may be 

required by the lessor; | 

# * * * * * • 

“(d) Sales Contracts.—To file with tljie Secre¬ 
tary of the Interior copies of all sales Contracts 
for the disposition of oil and gas produced here¬ 
under except for production purposes on! the land 
leased, and in the event the United States shall 
elect to take its royalties in money instead of in 
oil or gas, not to sell or otherwise dispose of the 
products of the land leased except in accordance 
with a sales contract or other method first ap¬ 
proved by the Secretary of the Interior.” 


i 

i 


i 
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It is thus apparent that the lease does not provide 
nor indicate how the royalty shall be paid except that 
it contemplates that payment may be made either in 
oil or in money. 

In fact , with respect to all the leases involved in 
this case, and all the royalty oil on which the Govern¬ 
ment has based its demand, the plaintiff has retained 
the oil and has undertaken to pay the value thereof 
to the Government. All such payments since Novem¬ 
ber 1, 1926, which is the period involved in this con¬ 
troversy, have been based, as heretofore stated, on 
the posted prices for oil in the area where this oil 
was produced. All such payments have been accepted 
by the defendant acting for the United States, but 
have been followed by the demand on the part of the 
United States for additional payments of 15c per 
barrel. 

The plaintiff having retained the Government’s roy¬ 
alty oil is obligated to pay the value thereof. There 
can be no dispute as to that. The Leasing Act so pro¬ 
vides. Failing any provision in the leases for a de¬ 
termination of how that value is to be determined, the 
only fair conclusion to be drawn from the Act is that 
it is the fair market value. 

The plaintiff, in the discussion and argument of this 
matter in the Department has insisted that the fair 
market value of the Government’s royalty oil must be 
based on the posted prices actually paid from day to 
day, and cannot fairly be based on special premium 
prices determined by special circumstances and em¬ 
bodied in long-term contracts. 

The attitude and position taken by the Interior De¬ 
partment is stated in the Departmental decision of 
May 14, 1928, as follows (R. 27-29): 
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4 4 It is not provided in the leasing act or in de¬ 
partmental regulations thereunder how the price 
of Government royalty oil when paid in money 
shall be determined. But inasmuch as there is a 
condition in oil'and gas leases that lessees must 
file with the Department copies of all sales con¬ 
tracts for the disposition of oil and gas^ it has 
been and is the practice of the Department to re¬ 
quire lessees to pay to the Government as much 
for its royalty oil as the highest price they! receive 
under contract. 

In the present case, the appellant company has 
been purchasing about half of the production of 
the field at a premium and has avoided paying for 
some of the’ remainder at a premium by acquiring 
the leases. Under the circumstances, the Depart¬ 
ment takes the view that the Government is en¬ 
titled to receive the highest price for its royalty 
oil.” 

i 

And in Departmental decision of July 27, 1928, on 
re-hearing, as follows (R. 30-31): 

I 

i 

“The conclusion reached is that under the cir¬ 
cumstances and conditions, the Department is not 
warranted at the present time in revoking or 
modifying its decision of May 14, 1928, or in dis¬ 
turbing the present method of computing |and col¬ 
lecting royalty upon the oil in question.” 

i 

Can the price paid for oil purchased on ldng-term 
contracts, and under the stress of circumstances herein 
detailed, be made the basis for determining the market 
value of oil purchased from day to day? It i$ alleged 
in the plaintiff’s bill that the crude oil produced by 
the plaintiff itself is not sufficient to feed its; refinery 
and that in order to secure a sufficient supply qf crude 
oil for the running of the refinery, in which about 

; 

i 

i 

i 

i 

I 

i 
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$500,000.00 is invested, it was deemed wise to offer as 
an inducement to the making of long-term contracts, 
a premium of 15 cents per barrel over the posted 
prices. Under those contracts neither the buyer nor 
the seller may discontinue deliveries as may be done 
where oil is purchased on open division orders. Under 
such circumstances it cannot fairly be said that the 
price agreed to be paid for such oil may properly be 
used as a criterion to determine the market value of 
oil purchased from day to day. The price which a 
buyer is willing to pay for a large assured quantity of 
oil over a fixed period of time has no relation to the 
price that the same buyer would pay for oil from day 
to day. 

In Chicago, Rock Island & Pacific Railway Co. v. 
Broe, 86 Pac. 441 (Okla.) it was said: 

“By ‘market value/ as used in the preceding 
paragraph (and as used in section 2746, Wilson’s 
Rev. & Ann. St. 1903), is meant the value at which 
the article shipped would sell in the open market 
in the quantities as carried; and where the articles 
shipped are merchandise, and shipped in large 
quantities, it is error to measure the damages sus¬ 
tained* (if any) by the market value of such mer¬ 
chandise when sold at retail.” 

The rule is also stated in 35 Cyc., p. 101, paragraph 
C, as follows: 

“The reasonable or market value should ordi¬ 
narily be determined as of the time and place of 
delivery, if there is a market value at such time 
and place, although accidental causes or manipu¬ 
lations of the market may prevent the market 
price at the particular date from being the proper 
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standard. The market price should also he deter¬ 
mined by the general market price for which the 
goods would sell in the regular course of business, 
under the usual and ordinary course of lawful 
trade and competition, and not such price as the 
seller might demand or some particular tjuyer be 
willing to pay; and it must also be the market 
price for similar transactions according to jwhether 
the sale in question is wholesale or retail, or for 
cash or on credit.” 

It is also alleged in the plaintiff’s bill that tp obtain 
an assured supply of crude oil it is practically com¬ 
pelled, by reason of the strength and standing of its 
competitors (which admittedly, other things being 
equal, would be preferred to the plaintiff by sellers of 
oil), to pay a premium over the posted prices tb obtain 
that assured supply and so to protect its investment in 
its refinery. 

Can prices paid under such circumstances be! used as 
a criterion for determining the market valub of the 
Government’s royalty oil derived from o their leases 
operated by the plaintiff itself? 

The terms, market value, value, fair value,! highest 
market value, are all synonymous. Market vialue de¬ 
fined in Chicago Railway Equipment Co . v. Blair, 20 
Fed. (2d) 10, as follows: 

“ ‘Market value’ generally speaking, !is price 
which one under no compulsion is willing to take 
for property which he has for sale, and wfhich an¬ 
other under no compulsion, being desirpus and 
able tq buy, is willing to pay for article.” 

Another definition is in the opinion in Chase v. City 
of Portland, 86 Maine, 369; 29 Atl. 1104, as follows: 

i 

j 

i 

i 


i 
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“It (the market value) means the fair value of 
the property as between one who desires to pur¬ 
chase and one who desires to sell. It is not what 
could be obtained for it under peculiar circum¬ 
stances when, by reason of the necessities of the 
owner, more than a fair price could be realized.” 

And another is Underwood Typewriter Co. v. City 
of Hartford , 122 Atl. 122 (Conn.), as follows: 

“Ordinarily ‘Market value’ means a price fixed 
by sales in the way of ordinary business by willing 
sellers to willing and able purchasers and is estab¬ 
lished when other property of the same kind has 
been bought and sold without restraint or com¬ 
pulsion, in so many instances, that value may rea¬ 
sonably be inferred.” 

Viewing the situation from another point of view, 
if the Government elects to take the value of its rov- 
alty oil in money, the lessee is not necessarily bound 
to take the oil. It belongs to the Government and if 
the Secretary of the Interior chooses to sell it, the 
lessee may or may not acquire it, depending upon 
whether he is willing to pay the value thereof. In 
this case it is alleged and admitted that the royalty 
oil in dispute was retained by the complainant with¬ 
out any express agreement as to price or as to the du¬ 
ration of such arrangement. In such a situation, the 
plaintiff is only liable for the value of such oil. This 
is true in view of the express terms of the Leasing 
Act as well as the general principles of law applicable 
in such a situation. So long as the plaintiff continues 
to retain the oil and so long, as the Government con¬ 
sents to such an arrangement, the plaintiff is under 
an obligation to pay the value thereof. Section 36 of 
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the Leasing Act neither adds to nor takes ftom the 
general principles of law governing such a s'ituaton. 
The purchase or acceptance of anything of valjie with¬ 
out any agreement as to price makes the buy^r liable 
for the fair market value thereof. Williston on Sales 
(2d Ed.) p. 318, secs. 171-172. | 

In the Secretary’s decision in this matter it!is said: 


“Under the circumstances, the Department 
takes the view that the Government is entitled to 
receive the highest price for its royalty Oil.” 


If this means that the Government is entitled to re¬ 
ceive a price for oil purchased on a from day to day 
basis equal to that paid for oil acquired under long¬ 
term contracts, it is contrary to elementary principles 
of the law of sales. If it means that the Government 
is entitled to receive the highest price for the same 
kind of oil purchased under the same or similar cir¬ 
cumstances, then the answer is that the Government 
has already received that price. 

We also call your Honors’ particular attention to 
the fact that with respect to the oil purchased by the 
plaintiff and by the Prairie Oil & Gas Company on 
open division orders from day to day at the posted 
prices (10%-15% of the production of the held; see 
the statement on page —, supra), the Government re¬ 
ceived for its royalty oil the posted prices and has not 
and does not question the correctness of that method 
of determining the value thereof. It is even admitted 
that if this royalty oil, derived from the plaintiff’s 
six leases and retained by the plaintiff, not the subject 
of a purchase or sale, had not been retained by the 
plaintiff but had been offered for sale by the defend¬ 
ant, it would have brought only the posted prices as 

i 

i 


i 

i 

i 
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all other oil offered from day to day for sale. That 
fact is not only alleged in the bill and admitted by the 
motion to dismiss, but is specifically set out in the 
statement of facts made by the Geological Survey and 
incorporated in the defendant’s decision herein. It is 
difficult to conceive, therefore, on what rational basis 
the Secretary of the Interior or anyone else can reach 
the conclusion that such royalty oil had a value in 
excess of the posted prices. 

The only oil of any kind, royalty or otherwise, for 
which any price in excess of the posted prices was 
ever paid in this area, is the oil obtained by the plain¬ 
tiff on long-term contracts, the special terms of those 
contracts being ample consideration for the premium 
of 15c per barrel. That premium was paid not for 
the oil but for the long-term provisions of the con¬ 
tracts. It cannot possibly be given weight in determ¬ 
ining the fair or market value of the oil from any 
point of view. 


II. 

THE JURISDICTION OF THE COURT 

The principle that officers of the executive branch 
of the Government, when they exceed the powers con¬ 
ferred upon them by law, may be enjoined by the Su¬ 
preme Court of the District of Columbia in the exer¬ 
cise of its equity jurisdiction, is too well established 
to merit discussion. 

1 Noble v. Union River Logging Co ., 147 U. S. 

165. 

Santa Fe Pacific Railroad Co. v. Lane , 244 

U. S. 492. 

Waite v. Macy , 246 U. S. 606. 



21 


i 

i 

i 

I 

i 


Santa Fe Pacific Railroad Co. v. Fall,\ 259 U. 

S. 197. | 

Work v. Louisiana, 269 U. S. 250. 

i 

In any case the important question is the determina¬ 
tion as to whether the acts complained of or threatened 
are in excess of the powers conferred on the ofjficer by 
law, that determination usually being resolved into a 
question of law as to the construction to be pit upon 
the statute under which the officer has assumed to act. 
It may be said, therefore, that if the officer’s action 
is not authorized or justified by the statute under 
which he assumes to act, he may be enjoined on the 
complaint of any party whose property or rights are 
threatened. 

The usual grounds on which the action of ah execu¬ 
tive officer may be enjoined, as stated by Justice Bran- 
deis in the opinion of the Supreme Court in Morrison 
v. Work , 266 U. S. 481, 486-487, are “that it was not 
within the authority conferred, or that it was an im¬ 
proper exercise of such authority, or that Congress 
lacked the power to confer the authority exercised.” 
And, in any such case, the act complained pf must 
either involve an invasion or denial of a definite right 
of the plaintiff or operate to cast a cloud Upon his 
property. 

An example of such a case, peculiarly applicable 
to the present situation, is Santa Fe Pacific Railroad 
Co. v. Lane , 244 U. S. 492. In that case it wais shown 
that the plaintiff was the grantee of every alternate 
odd-numbered section of public lands on eithef side of 
its railroad. A later Act of Congress (June ^5, 1910) 
required that the cost of surveying the lands j granted 
be deposited within ninety days after a demand by the 


i 
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Secretary of the Interior. As stated in the opinion 
of the Supreme Court, a township has the same num¬ 
ber of odd-numbered - sections that it has of even 
numbered sections and the two are so arranged that 
they alternate as do the different squares on a checker¬ 
board. Obviously, the odd-numbered sections cannot 
be surveyed without at the same time surveying the 
even-numbered sections. Notwithstanding this fact 
and the early course of action of the Land Department 
in requiring the railroad grantees to pay only half the 
cost of surveying each township, the Secretary in this 
instance demanded of the plaintiff the entire cost of 
surveying certain townships within the primary limits 
of the grant. The plaintiff thereupon filed a suit to 
enjoin the Secretary from insisting upon or giving 
effect to such a demand. The Supreme Court sustained 
the plaintiff's contention and directed the issuance of 
an injunction on the ground that the demand was an 
unauthorized act done under color of office and beyond 
the Secretary's authority under the statute. 

Compare, also, Santa Fe Pacific Railroad Co. v. 
Fall, 259 U. S. 197, wherein the Supreme Court said: 

*‘The Government argues that there was no 
jurisdiction over the bills because the question 
wdiether the lands selected were of the same qual¬ 
ity as those relinquished rested wholly in the 
judgment of the Secretary. But the position of 
the Railroad Company is that the Secretary went 
beyond the powers conferred upon him by the sta¬ 
tute when he took into account facts not known at 
the time of the selection, and we are of opinion 
that ttie Company is entitled to bring that question 
into court. ” 
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Also, Work v. Louisiana, 269 U. S. 250, a! suit in 
equity for a restraining order and mandatory injunc¬ 
tion to prevent the Secretary of the Interior from re¬ 
jecting a swamp land claim upon an alleged erroneous 
ruling of law, independently of the merits otherwise, 
and from taking further action in enforcement of such 
ruling. In sustaining the jurisdiction of the .court to 
grant such an injunction the Supreme Court held that 
the test of jurisdiction was the correctness of the chal¬ 
lenged ruling of law, as authorized or not authorized 
by the statute. 

In the present case the facts are undisputed. The 
defendant is acting under a statute—the Leasing Act 
of February 25, 1920—which authorizes hiip to take 
the Government’s reserved royalty from thefee leases 
in oil or its value in money. The only possible con¬ 
struction of section 36 of the Act, which is thle section 
dealing with the payment of the Government royalty, 
is that it authorizes and requires the payment of the 
fair market value of the royalty oil if the oil itself is not 
taken by the Government. The plaintiff here has ad¬ 
mittedly retained the Government’s oil, with the ac¬ 
quiescence of the Secretary of the Interior,! and has 
already paid the fair market value thereof to the 
Government. The further demands of the defendant 
on the plaintiff, and the threatened action looking to 
the forfeiture and cancellation of the plaintiff’s leases 
without any substantial ground therefor, is wholly 
outside of any power conferred on the defendant by 
the statute. It threatens to visit on the plaintiff ir¬ 
reparable injury as fully set out in the bill of com¬ 
plaint. The case is clearly one within the! jurisdic¬ 
tion of the court under the authorities cited. ! 
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Tidal Osage Oil Co. vs. West. 

In putting our case on this ground and in asserting 
the jurisdiction of the court to grant the relief sought, 
we are not unmindful of the recent decision of this 
court in Tidal Osage Oil Company v. West , 30 Fed. 
(2d) 737. The principle on which that case was de¬ 
cided is one that we freely concede,—that where the 
statute, or the regulations promulgated under the stat¬ 
ute, or the terms of the lease vest the Secretary of the 
Interior with power to decide a dispute and provide 
that such decision shall be final, the courts cannot inter¬ 
fere with the exercise of that power. In the Tidal 
Osage case the plaintiff was the lessee of land which 
belonged to the Osage Indians, the lease having been 
made under the Act of June 28, 1906, 34 Stat. 539, 
which provided that leases can only be made subject 
to the approval of the Secretary of the Interior and 
that the royalties to be paid to the Osage Tribe under 
any mineral lease so made shall be determined by the 
President of the United States. The Act also pro¬ 
vided that all things necessary to carry into effect the 
provisions of the Act shall be done under the author¬ 
ity and supervision of the Secretary of the Interior. 
Among the regulations approved by the Secretary of 
the Interior was one providing that with respect to all 
matters pertaining to the terms of the lease or of the 
regulations the lessee shall be entitled to a hearing 
before the Superintendent, whose finding shall be con¬ 
clusive unless an appeal be taken to the Secretary of 
the Interior within thirty days after notice, and that 
the decision of the Secretary of the Interior upon ap¬ 
peal shall be conclusive. To quote from the opinion 
of this court: 
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“This regulation constitutes paragraph! 19 of 
the contract; hence it appears that not only was 
the contract entered into with full notice I of the 
foregoing regulation, but it was made a condition 
of the lease itself.” 

i 

i 

It is apparent, therefore, that in the Tidal; Osage 
case not only the statute and the regulations but even 
the terms of the lease expressly provided that &11 dis¬ 
putes, including the dispute over the value of the roy¬ 
alty oil, should be decided by the Secretary of the In¬ 
terior and his decision should be final. Upon j such a 
state of facts it is difficult to see how this couijt could 
find any jurisdiction to enjoin the Secretary of'the In¬ 
terior. The decision is entirely consistent with the au¬ 
thorities cited on which we rely to sustain our conten¬ 
tion that in the present case we are entitled to an in¬ 
junction. 


Do THE PROCEEDINGS IN THE DISTRICT COURT, AUTkoRIZED 

’ i 

by Section 31 of the Act, exclude any right to 

RESORT TO EQUITY IN A PROPER CASE, OR HAS THE 

Plaintiff any other adequate remedy? i 


Two further points under the general heading of 
jurisdiction may be considered,—first, the suggestion in 
the memorandum opinion of the court below that the 
proceedings authorized by section 31 of the Leasing Act 
for the forfeiture and cancellation of leases, in which 
the plaintiff would necessarily have an opportunity to 
defend its rights, prevent the exercise of the equity 
jurisdiction of the Supreme Court of the District of 
Columbia in such case as this; and, second, the ade¬ 
quacy in any event of the remedy which the plaintiff 
might have in defending such a suit in thd United 
States District Court for the forfeiture and cancella¬ 
tion of its leases. 
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The court below in dismissing the bill of complaint 
filed the following opinion: 

“This bill seeks to enjoin the Secretary of the 
Interior from instituting the proceedings autho¬ 
rized by statute to effect a forfeiture of a gas and 
oil lease made under the Act of February 25,1920, 
(41 Stats. 437) because of non-performance of the 
requirements of the lease. The lease requires the 
lessee to pay to the United States a rental based 
upon the value of the oil taken, and the only dis¬ 
pute is as to the proper basis for determining that 
value. Whether the basis insisted upon by the 
Secretary is the right or wrong one, this Court is 
not, in my opinion, justified in granting an injunc¬ 
tion to restrain the Secretary from bringing the 
action which the statute specifically authorizes 
him to bring and in which the disputed question 
would necessarily be decided. The motion to dis¬ 
miss the bill is granted. Settle decree on notice.” 

Section 31 of the Leasing Act is as follows: 

“Any lease issued under the provisions of sec¬ 
tions 181 to 194, 201 to 208, 211 to 214, 221, 223 to 
229, 241, 251, and 261 to 263 of this title may be for¬ 
feited and cancelled by an appropriate proceeding 
in the United States district court for the district 
in which the property, or some part thereof, is lo¬ 
cated whenever the lessee fails to comply with any 
of the provisions of said sections, of the lease, or 
of the general regulations promulgated under said 
sections and in force at the date of the lease; and 
the lease may provide for resort to appropriate 
methods for the settlement of disputes or for 
remedies for breach of specified conditions there¬ 
of.” 

It will at once be observed that this section of the 
Act not only authorizes a suit in the District Court to 
forfeit and cancel a lease whenever the lessee fails to 
comply with any of the provisions of the law, the terms 
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of the lease, or the regulations of the Department, but 
also provides that 


4 ‘The lease may provide for resort to jappro- 
priate methods for the settlement of disputes or 
for remedies for breach of specified conditions 
thereof.” 


In fact, the leases here involved do not provide any 
method for the settlement of disputes and the plaintiff 
for that reason has been forced into this suit to enjoin 
the defendant from taking action which we believe to 
be unwarranted by the law or the terms of thej leases. 
The importance of the clause quoted, however,! is that 
it shows clearly that Congress did not intend that 
lessees should be compelled, at the risk of losing their 
leases, to defend suits for forfeiture and cancellation 
in order to settle disputes over the meaning or the 
carrying out of specified conditions of the leases. The 
conferring of jurisdiction on the district court$ in the 
respective districts with respect to suits for the for¬ 
feiture and cancellation of leases was plainly!not in¬ 
tended to exclude other remedies, and the court below 
erred in so construing the act. 

This conclusion is supported by the recent decision 
of the Supreme Court in Kmney-Coastal Oii Co. v. 
Kieffer, 277 U. S. 488, a controversy between the owner 
of an oil and gas lease under the Act of February 25, 
1920, and the owner of the surface rights finder a 
homestead patent under the Act of July 17, 1914, 
wherein the Supreme Court held that notwithstand¬ 
ing the provisions of the Act of 1914 authorizing 
lessees of the United States to enter and occupy the 
surface as may be required in their mining operations 
“upon payment of damages caused thereby to the 


i 

i 


i 
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owner of the land, or upon giving a good and sufficient 
bond or undertaking therefor in an action instituted in 
any comptent court to ascertain and fix said damages 9 9 
—the lessee is nevertheless entitled to invoke the aid 
of a court of equity by injunction to prevent threat¬ 
ened occupancy and use of the surface incompatible 
with its right to continue mining operations, being 
without any plain, adequate, and complete remedy at 
law. 

The only remedy, adequate or otherwise, which the 
plaintiff may be said to have in the present situation, 
other than this suit for an injunction, is the right to 
defend a suit for forfeiture and cancellation on the 
ground that it has satisfied and complied with all the 
requirements of the law, the terms of its leases, and 
the regulations of the Department. Even if it be as¬ 
sumed that this is a remedy, it must be plain that it 
is neither complete nor adequate. The only present dis¬ 
pute between the plaintiff and the Government is with 
respect to its obligation to pay the additional 15c per 
barrel demanded by the defendant for the royalty oil 
produced on these leases. The plaintiff has charged and 
insisted that the action of the defendant in making this 
demand is wholly arbitrary and capricious, but, even 
viewing the matter in the most favorable light from 
the point of view of the Government and assuming 
that it is a dispute founded on a difference in the con¬ 
struction of the statute, it is clear that the issue aris¬ 
ing out of that difference of opinion with respect to 
the construction of the statute is not one which can 
adequately be settled in a suit to forfeit and cancel 
the leases and is properly an issue which should and 
can be settled in the present proceeding to test the 
authority of the defendant under the law to take the 
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action be has threatened based upon his construc¬ 
tion of the statute. In this respect the case is Similar 
in principle to Work v. Louisiana and the Santa Fe 
Pacific Railroad cases cited. 

Moreover, to say that the plaintiff’s only remedy is 
to defend a suit for forfeiture and cancellation is ef¬ 
fectually to deny any remedy because the plaintiff can¬ 
not fairly be expected to stake its leases on such an 
issue. The issue in a suit for forfeiture and cancella¬ 
tion would be entirely different from the issub in the 
present case which is simply a dispute as to the defen¬ 
dant's authority under the statute to make a jcertain 
demand on the plaintiff. It is inconceivable that the 
plaintiff should be forced to jeopardize its investment 
and interest in the future value of the leases ip order 
to obtain a determination and settlement of that dis¬ 
pute. 

In Santa Fe Pacific Railroad Co. v. Lane, supra, pp. 
21-22, the Supreme Court upheld a suit for an injunc¬ 
tion to restrain the Secretary of the Interior from 
enforcing a demand for excessive survey fees, paying: 

“The plaintiff was not required in orded to test 
the validity of the demand to permit the ninety 
days to pass and to rely entirely upon defend¬ 
ing such suit as might be brought by the Attorney 
General. On the contrary, if the demand Vas un¬ 
lawful, as we hold it was, the plaintiff was entitled 
to sue in equity to have the defendant enjoined 
from insisting upon or giving any effect to jit. The 
hazard and embarrassment incident to any other 
course were such as to entitle it to act promptly 
and affirmatively, and of course there was nQ 
remedy at law that would be as plain, adequate 
and complete as a suit such as this against! the de¬ 
fendant.” 




i 
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Also in Terrace v. Thompson, 263 U. S. 197, a suit 
to enjoin the Attorney General of the State of Wash¬ 
ington from enforcing the anti-alien land law of that 
State, the State questioned the jurisdiction of the court 
to grant equitable relief even if the statute were held 
unconstitutional. The Supreme Court held, sustaining 
the jurisdiction, that the complainants were not obliged 
to take the risk of prosecution, fines, and imprison¬ 
ment and loss of property in order to secure an ad¬ 
judication of their rights, and were entitled to equita¬ 
ble relief if they were able to show that their construc¬ 
tion of the statute was correct. 

To the same effect are City of Walla Walia v. Walla 
Walla Water Co., 172 U. S. 1, and the cases hereto¬ 
fore cited under the general heading of jurisdiction. 

Respectfully submitted, 

William G. Feely, 

Francis W. Clements, 

Attorneys for Appellant. 

M. H. Silverman, 

C. H. Rosenstein, 

Of Counsel. 
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In the Court of Appeals of the District 

of Columbia 


No. 5047 ! 

Bell Oil and Gas Company, appellant j 

v. I 

Ray Lyman Wilbur, Secretary of the Interior, 

appellee 


BRIEF OF APPELLEE 

i 

— 

i 

STATEMENT OF THE CASE 

The proceedings in the lower court 

I 

i 

The appellant, Bell Oil and Gas Company, a 
Delaware corporation, having its principal pldce of 

i 

business in Tulsa, Oklahoma, on March 21, j 1929, 
brought suit in the Supreme Court of the District 
of Columbia, Equity No. 49393, against the then 
Secretary of the Interior, Roy O. West. Since that 
time Mr. West has ceased to hold office, and the 
suit has been revived and continued aga.in$t the 
present Secretary of the Interior, Rav Lvman 
Wilbur, who is the appellee before this Court.; 

The bill of complaint in the equity case prayed, in 
substance, a writ of injunction against the Secre¬ 
tary of the Interior, restraining him from!insti¬ 
tuting proceedings pursuant to section 31 of the 


0 


act of February 25, 1920, chapter 8 (41 Stat. 437), 
United! States Code, title 30, section 18, to obtain a 
forfeiture of certain oil and gas leases held by the 
appellant, which embraced public lands of the 
United States. 

The Secretary of the Interior replied by a motion 
to disiniss the bill of complaint, upon the six 
grounds specified in his motion. (R. 31.) 

On June 14, 1929, the trial justice filed a memo¬ 
randum decision wherein he said that in his opinion 
he would not be justified in restraining the Secre¬ 
tary of the Interior from bringing an action which 
lie was specially authorized by statute to bring, and 
in which the disputed question necessarily would be 
decided. (R. 35.) On June 24, 1929, a decree 
was signed dismissing the bill of complaint with 
costs, and an appeal to this Court was duly noted 
and allowed. (R. 36.) 

The facts in the case 

As the instant case was decided upon the bill of 
complaint and the appellee’s motion to dismiss the 
same; it follows necessarily that all of the facts in 
the case will be found in the bill of complaint itself, 
and the exhibits thereto. (R. 1-31.) The ap¬ 
pellee, however, has thought it best to restate the 
facts in a connected and simplified form for the 
convenience of the Court. 

It appears from the record that the appellant 
owned an oil and gas refinery at Grandfield, Okla¬ 
homa, and that from December 1, 1925, to the date 
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of the institution of this suit it had been engaged 
in the business of producing, purchasing, and re¬ 
fining crude oil. The pipe lines of the appellant 
did not extend bevond what is known as the Red 
River bed of the Mid-continent oil field, and it, 
therefore, was necessary for the appellant to obtain 
its supply of crude oil from wells located Vitliin 
that territory, which is of limited area. Iii pur¬ 
chasing oil within the territory available to lit the 
appellant was brought into competition with larger 
and financially stronger companies, which main¬ 
tained a network of pipe lines covering the oil-pro¬ 
ducing areas of many States. These competitor, 
companies, although their sources of supply were 

I 

not limited to the Red River bed area, purchased 
crude oil produced within that area as well jas oil 
produced elsewhere. (R. 2.) 

The operations of two of the appellant’s! com¬ 
petitors, the Texas Company, now the Texas Cor¬ 
poration. and the Prairie Oil and Gas Conjpany, 
were so extensive that the prices fixed by thejm for 
the various grades of crude oil produced within the 
field of their operations were accepted by the oil 
industry and bv the Department of the Interior as 
representing the fair market value of crude oil 
within the areas to which such prices applied. In 
the Red River bed area the price at which jcrude 
oil was sold was controlled entirely by the posted 
prices announced and maintained by these two 
companies and other companies of the same! class. 
(R. 3.) i 
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As oil producers were more willing to deal with a 
large and dominant corporation than with a 
smaller corporation of less resources, it was neces¬ 
sary for the appellant, in order to obtain sufficient 
crude oil within the Red River bed area through 
purchase, to offer greater inducements to producers 
than those offered by its larger competitors. It also 
was necessary for the appellant, in order to insure 
itself a sufficient and continuous supply of oil, to 
enter into long-term contracts for the purchase of 
oil with the producers of crude oil within the field 
of its operations. As a consideration for such con¬ 
tracts the appellant had paid, and still was paying, 
a premium of 15 cents a barrel in excess of the mar¬ 
ket price posted by its larger competitors for oil of 
a like grade. All of the oil purchased at a premium, 
which constituted approximately one-half of the 
appellant's supply of crude oil, was purchased 
under contracts covering fixed periods of time. 
Such oil as the appellant purchased from producers 
not under contract was paid for at the posted mar¬ 
ket price. (R. 3, 4.) 

A copy of a long-term contract entered into be¬ 
tween the appellant and an oil producing company 
was annexed to the bill of complaint as Exhibit X. 
This contract w^as said to be typical of other con¬ 
tracts of the same kind. (R. 4.) By the terms of 
that contract the appellant agreed to pay the pro¬ 
duced the market price of oil in the field as posted 
by the Texas Pipe Line Company, plus a premium 
of 15 cents a barrel, throughout the life of the con- 
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i 

tract. The contract was for one year only^ and 
contained no provision for its renewal. (R. 14.) 

All crude oil obtained by the appellant otherwise 
than by purchase w^as produced from wells iupon 
leased lands which were, or originally were, a part 
of the public domain of the United States,! and 
which still were subject to the leasing act of Febru¬ 
ary 25,1920 (41 Stat. 437), and to the act of March 
4,1923 (42 Stat. 1448), having reference to oil and 
gas leases within the Red River bed area (R. 5). 
The appellant was the legal or equitable owner of 
the leases in question, which were six in nuinber, 
and it operated them for its own benefit. (R. |6.) 

The leases, except as to names and matters bf de¬ 
scription, were identical in their terms, and ai copy 
of one of them, which was typical of all df the 
others, was annexed to the bill of complaint as 
Exhibit A. (R. 15.) It appears from this exhibit 
that the leases were made on behalf of the United 
States as lessor, pursuant and subject to the provi¬ 
sions of the said acts of Congress of March 4,! 1923, 
and February 25, 1920, the latter act being , made 
a part of the leases. 

The leases contained a stipulation for thd pay- 
ment of royalty “on all oil and gas produced! from 
the land leased.” (R. 19.) “When paid in lvalue 
(money), such royalties shall be due and payable 
monthly on the 15th of each calendar month * * * 
to the Receiver of Public Moneys of the land district 
in which the land is situated. ’ ’ (R. 21.) 


i 

i 
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The leases also contained the following stipula¬ 
tions : 

Sec. 2 (d). Sales Contracts. —To file with 
the Secretary of the Interior copies of all 
sales contracts for the disposition of oil and 
gas produced hereunder except for produc¬ 
tion purposes on the land leased, and in the 
event the United States shall elect to take 
its royalties in money instead of in oil or gas, 

I not to sell or otherwise dispose of the prod¬ 
ucts of the land leased except in accordance 
with a sales contract or other method first 
approved by the Secretary of the Interior. 

! Sec. 3 (d). Monopoly and Fair Prices .— 
Full power and authority to carry out and 
enforce all the provisions of section 30 of 
the act to insure the sale of the production 
of such leased lands to the United States and 
to the public at reasonable prices, to prevent 
monopoly, and to safeguard the public 
welfare. 

Sec. 6 . Judicial Proceedings in Case of 
Default. —If the lessee shall fail to comply 
with the provisions of the act, or make de¬ 
fault in the performance or observance of 
any of the terms, covenants, and stipulations 
hereof, or of the general regulations pro¬ 
mulgated and in force at the date hereof, 
and such default shall continue after service 
of written notice thereof bv the lessor, then 
the lessor may institute appropriate judicial 
! proceedings for the forfeiture and cancella¬ 
tion of this lease in accordance with the pro¬ 
visions of section 31 of said act; but this 
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i 

i 
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provision shall not be construed to prevent 
the exercise by the lessor of any leg l al or 
equitable remedy which the lessor might 
otherwise have. A waiver of any particular 
cause of forfeiture shall not prevent the 
cancellation and forfeiture of this lea$e for 
any other cause of forfeiture, or for the 
same cause occurring at any other timet 

The leasing act of February 25,1920, pursuant to 
which the leases were made, contains the following 
provisions: 

■ i 

Section 30: That no lease issued under 
the authority of this Act shall be assigned or 
sublet, except with the consent of the Secre- 
tarv of the Interior. * * * Each I lease 

shall contain provisions for the purpose of 
insuring the exercise of reasonable diligence 
* * * and such other provisions jas he 

may deem necessary to insure the sale of the 
production of such leased lands to the United 
States and to the public at reasonable prices, 
for the protection of the interests Of the 
United States, for the prevention of monop¬ 
oly, and for the safeguarding of the public 
welfare. * * * I 

Section 32: That the Secretary of tjie In¬ 
terior is authorized to prescribe necessary 
and proper rules and regulations and! to do 
any and all things necessary to carry opt and 
accomplish the purposes of this Act. *j * * 
Section 36: That all royalty accruing to 
the United States under any oil or ga^ lease 
or permit under this Act on demand of the 

8S0G1—30 2 
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Secretary of the Interior shall be paid in oil 
or gas. 

It is conceded that the appellant’s leases conform 
to the rules and regulations of the Interior Depart¬ 
ment concerning oil and gas leases under the act 
of February 25, 1920, and that they were acquired 
by the appellant in pursuance of approved assign¬ 
ments by the Government’s original lessees, and it 
is not denied that the appellant is bound to pay 
royalty for the oil produced from the leased lands. 

The royalty payable to the United States by the 
appellant under these leases always has been paid 
in money. (R. 5.) 

Pfior to November 1, 1926, the appellant paid 
royalty to the United States in an amount equal to 
tlie posted rate of the Texas Company, for oil of 
a like grade produced in the same field, plus 15 cents 
a barrel, which was the amount that the appellant 
paid for other crude oil purchased under long-term 
contracts with oil producers. At November 1,1926, 
the appellant discontinued the payment of the ad¬ 
ditional 15 cents per barrel as royalty for the oil 
produced from its leases, and thereafter paid roy- 
alty to the United States onlv at the market price 
posted by the Texas Company. (R. 7.) 

On April 7, 1927, the General Land Office sub¬ 
mitted a statement to the appellant showing that 
there was a balance of $2,573.48 due to the United 
States from the appellant on account of royalty for 
oil produced during November and December, 1926, 
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and January, 1927, and demanded payment of that 
amount. Upon inquiry the appellant ascertained 
that it had been charged royalty for oil during the 
months in question at the posted rate of the Prairie 
Oil and Gas Company—which was practically the 

same as that posted by the Texas Company-j-plus 

• 

15 cents for each barrel of oil produced. (R. 7.) 

The appellant was advised that as prior tp No¬ 
vember 1,1926, it had purchased approximately 50 
per cent of the oil produced and sold in the Red 
River bed area, at 15 cents per barrel above the 
posted price, it thereby had established a market 
price for such oil amounting to 15 cents a barrel 
over the posted price, and that in accounting jto the 
United States for the royalty upon the oil produced 
from its own leases it should compute the amount 
due to the United States in accordance with the 

j 

price paid for oil purchased by it in the same field, 

i 

to wit, posted price plus 15 cents per barrel, not¬ 
withstanding that the oil purchased at that! price 

i 

was acquired under long-term contracts. 

The appellant filed a protest against the demand, 
but its contentions were determined against itiin the 
adverse decisions of the First Assistant Secretary 
of the Interior, dated May 14, 1928, and July 27, 
1928, which are copied as Exhibits R and C of the 
Bill of Complaint. (R. 27, 30.) ! 

On November 17,1928, the First Assistant Secre- 

i 

tary of the Interior advised the appellant that un¬ 
less the additional payment demanded on account of 

i 

i 

! 

i 

i 

j 
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the royalty alleged to be due to the United States 
was made within 30 days from that date, appropri¬ 
ate steps would be taken to enforce such demand. 
(Exhibit 1), R. 31.) 

The Bill of Complaint stated that the Secretary 
of the Interior was demanding that the appellant 
pay to the United States royalties alleged to have 
accrued since November 1, 1926, which, at the date 
of the Bill of Complaint, totaled not less than 
$15,000, which would increase from month to month. 
In default of payment of the amount demanded 
the Secretary, as the bill alleged, was threatening 
to institute proceedings to forfeit and cancel the 
appellant’s oil and gas leases, either by court action 
or by direct interference with the operation of the 
leases. (R. 9.) 

The bill prayed that the Secretary of the Interior 
be enjoined from canceling the appellant’s said 
leases, or interfering with its operation of the same, 
and that he be enjoined from instituting any pro¬ 
ceeding having as its object the cancellation of the 
leases for the reasons stated in the bill. It also 
prayed a decree adjudging the amount of the 
royalties already paid to be the full amount due 
on that account, and for an injunction restraining 
the Secretary and his subordinate officers from at¬ 
tempting to collect a greater amount. In this state 
of facts the decree appealed from was granted pur¬ 
suant to the appellee’s motion to dismiss the bill of 
complaint. (R. 36.) 
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AHGTJMENT 
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The appellant, having the right to avail itself of any 
defense it might see fit to make in a proceeding insti¬ 
tuted against it by the Secretary of the Interior in a 
District Court of the United States, pursuant t<j> sec¬ 
tion 31 of the leasing act, had an adequate remedy open 
to it in such proceeding, and it could not forestall a 
suit in the District Court of the United States by assert¬ 
ing a defense thereto in advance in the courts of the 
District of Columbia in a suit for injunction 

The only question in controversy between the ap¬ 
pellant and the appellee is whether or not the ap¬ 
pellant paid a less amount of royalty unddr its 
leases than was actually due, and therefore jowes 
money to the United States. The appellee’s 6laim 

i 

merely is one of debt, and the appellant’s defense 
to the claim is that no indebtedness exists because 
all that was due to the United States has been [paid. 

Ordinarily such a dispute would be settled by an 
action at law brought to collect the alleged debt. In 
such an action the burden would be upon the Gov¬ 
ernment to show that money was due from the ap¬ 
pellant, and the appellant would have a plain and 
adequate remedy through its defense of payment. 

In the instant case the proceeding authorized by 
statute is one for the cancellation and forfeiture of 
the appellant’s oil and gas leases. Nevertheless, 
such a proceeding, in whatever form brought, 
necessarily must be predicated upon debt, arid the 
same defense that would be available in an action of 


i 


i 


I 
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debt against the appellant equally would be avail¬ 
able to it in a proceeding to forfeit its leases. In 
either case the Government first would have to 
offer evidence tending to show that the appellant 
owed it money, and in either case the appellant 
could defeat the proceeding by showing that no 
money was due. 

There is no better established principle of equity 
than that an injunction will not be granted against 
a proceeding, or a threatened proceeding, in an¬ 
other court where the theory of the complainant ’s 
bill is that there is a perfect defense to the suit 
sought to be enjoined. 

The majority of the reported cases have refer¬ 
ence to suits brought to enjoin actions at law pend¬ 
ing in other courts, but the rule applies equally to 
suits in equity, and to those threatened, as well as 
to those actually begun. 

In the case of Columbia Building & Loan Ass’n 
v. Grange et ah (77 Fed. 798, 802), the Court said, 
citing High on Injunctions: 

Nor does the fact that the proceedings 
sought to be enjoined are in a court of equity 
alter or vary the rule, since, if the person ag¬ 
grieved has a good defense to the equitable 
action, it is equally as competent for him to 
urge such matter in his answer to that action 
as in a bill to enjoin. 

In the case of Hapgood v. Hewitt (119 U. S. 226), 
where a suit was brought to enjoin an anticipated 
action at law upon the theory that the plaintiff 
had a perfect defense to the action, the Court said: 
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In such a case a court of equity, certainly 
a Circuit Court of the United States, will 
not interfere to enjoin even a pending suit 
at law, much less the bringing of one ijn the 
future. 

The following citations are to cases in this (Jourt, 
and in the Supreme Court of the United States, 
in which the rule has been recognized and applied: 

Grand Chute v. Winegar, 15 Wall., 82 
U. S. 373. | 

Deweese v. Reinliard, 165 U. S. 386, 389. 
Scottish Union and National Insurance 
Company v. Bowl and, 196 U. S. 611, 633. 

Ca vanaugh v. Looney, 248 U. S. 453L 
Snelling v. Whitehead, 50 App. D. GJ. 196. 
Pittsburgh & W. Va. By. Co. v. Interstate 
Commerce Commission, 52 App. D. C. 40. 
Cave v. Rudolph, 53 App. D. C. 12. | 
Luber v. Beach, 53 App. D. C. 240. 

McKee v. Rudolph, 56 App. D. C. 207. 

Section 31 of the act of February 25, 192(j, does 
not specify the nature of the proceeding which may 
be instituted in a United States District Court to 
procure the cancellation and forfeiture of d lease 
issued under the provisions of that act. Nor has 
that section of the act ever been construed by the 
courts or the Department of the Interior in 
any reported decision. In the event that such 
proceeding properly should be brought in equity, 
the authorities cited below are directly in point. 

It is said in 32 Corpus Juris, page 111, titled In¬ 
junctions, that as a general rule a court of!equity 
will refuse to enjoin a party from proceeding with 

i 

i 

i 



14 


a suit in equity, as an order to stay such a suit can 
be obtained from the court in which the suit is 
brought. 

The reason given by Mr. Justice Grier in Peck v. 
Jenness, 7 How. (48 U. S. 612, 624), also is sufficient 
to deter one court of equity from enjoining the 
institution of proceedings in another court of the 
same kind. Mr. Justice Grier said: 

For if one may enjoin, the other may re¬ 
tort by injunction, and thus the parties be 
without remedy; being liable to a process for 
contempt in one, if they dare to proceed in 
the other. * * * In the case of Kennedy 

v. The Earl of Cassilis, Lord Eldon at one 
time granted an injunction to restrain a 
party from proceeding in a suit pending in 
the Court of Sessions of Scotland, which, on 
more mature reflection, he dissolved; because 
it was admitted, if the Court of Chancery 
could in that way restrain proceedings in an 
independent foreign tribunal, the Court of 
i Sessions might equally enjoin the parties 
from proceeding in chancery, and thus they 
would be unable to proceed in either court. 

II 

The proceeding provided for in section 31 of the leasing 
act of February 25, 1920, is a local action within the 
exclusive jurisdiction of a designated District Court of 
the United States 

Under the leasing act of February 25, 1920, un¬ 
less an oil and gas lease expressly provides for some 
method of settlement of disputes arising out of 
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an alleged breach of its conditions, or expressly 
provides for remedies for the breach of sucli con¬ 
ditions, the onlv redress in behalf of the United 
States which the Secretary of the Interior has 
against a lessor who has failed to comply with the 
provisions of the leasing act, or with the provisions 
of his lease, or with the general regulation^ pro¬ 
mulgated under the leasing act and in force at the 

i 

date of the lease, is to institute a proceeding for 
the cancellation and forfeiture of the lease m the 
United States District Court for the district in 
which the property, or some part thereof, is located. 
In the instant case the leases held bv the Bell Oil 

*' i 

and Gas Company contain no provision as (o the 

remedies to lie resorted to or the method of Settle- 

| 

ment to be followed in the event disputes between 
the lessor and lessee arise under their terms. 

I 

Therefore, the appellee’s only remedy againfet the 
appellant for its alleged failure to pay the full 
amount of royalty due is to institute a proceeding, 
to obtain a cancellation and forfeiture of tire leases, 
in the United States District Court for the District 
of Oklahoma in which the leased lands are located. 

Such a proceeding necessarily is local in its na¬ 
ture, as the United States can be placed in posses¬ 
sion of leased lands only by a writ issuing from a 
court within whose jurisdiction the lands lie. 

It is not believed that Congress intended thht the 

i 

courts of the District of Columbia should | have 
power to deprive an appropriate United Stated Dis- 
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trie! <\>urt of the right to grant relief under section 
31 of the leasing act. by enjoining the Secretary of 
the Interior from proceeding in such court. Nor 
is it believed that Congress intended that the Secre- 
tary of tile Interior should be required to establish 
his rights under the leasing act in more than one 

r’ CD 

court. 

If the courts of the District of Columbia should 


assert jurisdiction in the instant case, the Secretary 
of the Interior, provided his demand is just, would 
be required first to establish his rights in the courts 
of this district bv wav of defense to the lessee’s 
injunction suit, and to then establish them cle novo 
in a District Court of the United States having 
power to award him possession of the leased lands. 
In tins way the Secretary would be forced into a 


multiplicity of suits—which is exactly what equity 
a 1 wavs seeks to avoid. 

V 

The recognized rule is that where a right is given 
by statute, as in the instant case, a court of equity 
will not interfere with the exercise of that right by 
injunction. 


Game well Fire Alarm Telegraph Co. v. 
Star Electric Co., 199 Fed. 188,189. 


The rule also is that where the legislature has 
given jurisdiction by statute to a designated court 
to conduct a proceeding provided for in the statute, 
and to hear and determine the issues arising 
therein, no other court in the exercise of its general 
equity powers, has authority to enjoin either the 
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institution or the prosecution of the statutory 
proceeding. 

That rule was the basis of the dissenting opinion 
of Chief Justice Alvey, of this Court, in the case of 
Craighill v. Van Risu'ick (8 App. D. C. 185, ;222). 

i 

Judge Alvey’s views were adopted by the Supreme 
Court of the United States when the case was de- 

• I 

cided on appeal as Wilson v. Lambert (168 jU. S. 
611,618). | 

The Supreme Court of the District of Colombia 

i 

is a statutory court, whose jurisdiction may be en¬ 
larged or restricted at the will of Congress. Keller 
v. Potomac Electric Co. (261 U. S. 428, 443); Ex 
Parte Bahelite Corporation (279 U. S. 438, j 450). 
When, in the instant case, Congress by statute 
vested jurisdiction in another court of the United 
States to conduct a designated proceeding,! Con¬ 
gress thereby deprived the Supreme Court of the 
District of Columbia of jurisdiction to prevent the 
institution of such a proceeding in such other court 
by injunction. 

hi j 

One who asks the intervention of a court of equity must 
tender himself ready and willing to do equity toward the 
opposing party 

i 

i 

The question in dispute between the appellant 
and the appellee was as to the amount which should 
have been paid by the appellant to the appellee as 
rovaltv under the terms of its oil and gas leases. 

The fact that the appellant said that the aikiount 
that it already had paid was all that it was required 



18 


to pay was conclusive upon no one. It well might 
have been, had the lower court asserted jurisdiction 
over the case and heard it upon its merits, that the 
trial justice would have agreed with the appellee's 
contention that additional royalty payments were 
due from the appellant. It, therefore, was neces¬ 
sary for the appellant, in order to acquire a stand¬ 
ing in equity, to tender itself ready and willing to 
pay to the appellee the amount, if any, which the 
court might adjudge was due by it to the appellee 
bv reason of the facts to be established by the testi- 
mony in the case. In addition thereto, the ap¬ 
pellant should have tendered itself ready to give 
such assurance of its compliance with the final de¬ 
cree of the court as the court might see fit to require. 

The appellant, however, did nothing of the kind. 
It asked the aid of equity through a prayer that the 
appellee be enjoined from enforcing his demand 
against the appellant, but made no offer itself to do 
equity towards the appellant in case the court 
should find that the appellant’s demand was just. 
The Bill of Complaint lacked equity, and the action 
of the trial court dismissing the bill was a proper 
exercise of judicial discretion. 

Alabama Consol. Coal cC* Iron Co. v. Balti¬ 
more Trust Co., 197 Fed. 347, 360. 

Louisiana Agricultural Corporation v. 
Pelican Oil Refining Co., 256 Fed. 822. 

Spokane St. By. Co. v. City of Spokane 
Falls, 46 Fed. 322, 324. 

State Railroad Tax Cases, 92 U. S. 575. 
616. 



Answer to the arguments presented in the appellant’s 

brief 

The appellee might rest its ease upon wl^at al¬ 
ready has been said with respect to the jurisdiction 
of the Supreme Court of the District of Colombia 
to hear and determine this suit, and as to the want 
of equity in the Bill of Complaint. As, however, 

i 

the appellant is earnest in its contention that,| aside 
from the question of conflicting jurisdiction, the 
substantial merits of the controversy are with it, 
the appellee has thought it best to answer the! prin¬ 
cipal arguments advanced by the appellant in its 
brief. j 

1. The appellant is under the impression that 
what transpired in this case was that it, in Effect, 
purchased royalty oil belonging to the United 
States by retaining and using the same, and that 
its only obligation is to pay for such oil at its posted 
market price. The appellant’s understanding in 
this respect is evidenced by the following statements 
made in its brief: 

In fact, with respect to all the leases in¬ 
volved in this case, and all the royalty oil on 
which the Government has based its demand, 
the plaintiff has retained the oil and has 
undertaken to pay the value thereof to the 
Government.. * * * 

The plaintiff having retained the Govern¬ 
ment’s royalty oil is obligated to pay the 
value thereof. * * * (Appellant’s Brief, 
page 14.) 
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The plaintiff here has admittedly retained 
the Government’s oil. * * * (Page 23.) 

The only present dispute between the 
plaintiff and the Government is with respect 
to its obligation to pay the additional 15c 
per barrel demanded by the defendant for 
the royalty oil produced on these leases. 
* * * (Page 28.) 

That, however, is a misunderstanding of the 
appellant's obligation to the United States, and of 
the true nature of the demand made upon it by the 
appellee. It may be admitted that some of the 
expressions employed by the Department of the 
Interior in the course of its dealings with the ap¬ 
pellant tend to support such an understanding of 
their relations, but those statements involved no 
element of estoppel, nor could they alter the nature 
of a right arising out of a United States statute. 
The appellant’s leases provided that the lessor, in 
consideration of rents and royalties to be paid, 
granted the lessee the exclusive right to drill for, 
extract, remove, and dispose of all the oil and gas 
deposits in the leased lands, for a period of twenty 
years with a preferential right in the lessee to re¬ 
new the leases for succeeding periods of ten years. 
(K. 16,18.) In consideration of the rights granted 
to it the lessee agreed to pay the lessor a royalty, 
on all oil produced from the leased lands, equal 
to certain fixed percentages of the oil produced. 
When paid in value “such royalties” were due and 
payable on the 15th of each calendar month; when 
paid in kind “such royalty oil” was to be delivered 
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in tanks provided by the lessee. (R. 19.) It is to 
be noted here that the leases draw a distinction be¬ 
tween “royalties” and “royalty oil.” 

The leasing act of February 25, 1920, is miade a 
part of each lease. (R. 16.) 

Sections 14 and 17 of the act provide that leases 
made under it shall be for a term of twenty jyears 
upon a royalty of a designated per centuiii “in 
amount or value” of the production. It alsp is to 
be noted here that this provision of sections 14 and 
17 is disjunctive, and that the royalty is to bb paid 
“in amount,” that is, kind, or in “value,” that is, 

monev. j 

! 

Section 36 of the act provides, “That all rbyalty 
accruing to the United States under any oil or gas 
lease or permit under this Act on demand 6f the 
Secretary of the Interior shall be paid in oil or 
gas.” That section of the act then proceeds to 
state the method in which the royalty, when paid in 
oil or gas, shall be disposed of. 

It is clear from the foregoing provisions of the 
lease and of the leasing act that the royalty to be 
paid by the lessee is to be paid in one of two alterna¬ 
tive ways, at the election of the Secretary of the 
Interior; that is, either in money or in oil. 

It follows that if royalty is paid in money,‘as ad¬ 
mittedly it is to be paid in the instant case, the 
United States has no “royalty oil” to dispbse of 
either to the lessee or to anvone else. 

In the instant case the United States sold no roy¬ 
alty oil to the appellant, as it had none to sell, and 
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nothing was due to it on that account. Nor did the 
appellant retain any royalty oil belonging to the 
United States, as there was none to retain. What 
was due to the United States from the appellant 
was a sum of money equivalent to designated per¬ 
centages of the value of all of the oil produced by 
the appellant from its leases, and retained and used 
by it as its own property. 

The appellant used only oil produced in the Red 
River area. It purchased in the open market at 
posted prices from 5 to 7 Vi per cent of all of the 
crude oil produced in that field; it purchased about 
50 per cent of such oil under long-term contracts at 
posted prices plus 15 cents premium per barrel; 
and it acquired from 35 to 40 per cent of such oil, 
as a lessee of the United States, from its leased 
lands. (Appellant’s Brief, page 4.) 

The leases from the United States covered 
periods of years, and they, therefore, were long¬ 
term contracts—as a lease is a contract. 

Oil made available to the appellant for a term 
of years under the leases from the United States 
certainly was as valuable to it as like oil made avail¬ 
able for a much shorter period of time under con¬ 
tracts with independent producers. 

As the oil produced from the leases was not dis¬ 
posed of, but was used by the appellant in its own 
business, the onlv standard bv which its value can 
be determined is the price which the appellant was 
willing to pay, and actually did pay, for like oil 
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under contracts for a definite period, to wit, the 
posted price plus 15 cents per barrel. 

It is plain, that in determining the amount! to be 
paid to the United States, the appellant can not 
segregate the oil produced from its leases, anid say 
that a given percentage of the undivided whole was 
of less value to it than the remainder. It follows, 

i 

therefore, that the Government’s royalty should 
be computed upon all of the oil produced from the 
leased lands, at the price paid by the appellant for 
like oil acquired under long-term contracts, Which 
w T as posted price plus 15 cents per barrel. 

The appellant argues that the premium iof 15 
cents per barrel “was paid not for the oil but for 
the long-term provisions of the contracts,’|’ and 
that “it can not possibly be given weight in deter¬ 
mining the fair or market value of the oil from any 
point of view.” 

i 

That, however, is not the law of the case. 

In Lasli’s Products Co. v. United States (378 U. 
S. 175), the appellant, a manufacturer of soft 
drinks, added 10 per cent to the price of its!prod¬ 
ucts, representing the amount of the Federal tax. 
The purchasers paid the price fixed for the;prod¬ 
ucts plus the additional 10 per cent. The appellant 
claimed that the Federal tax should be computed 
only upon the price fixed for the products, without 
including the amount representing the tax jwhich 
was paid by the purchasers. 
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The Court said: 

The price is the total sum paid for the 
goods. The amount added because of the 
tax is paid to get the goods and for nothing 
else. Therefore it is part of the price. 

In the instant case 15 cents per barrel additional 
to the posted price was paid to get oil, under certain 
conditions, “and for nothing else.” Therefore it 
was a part of the price. If the appellant had pur¬ 
chased royalty oil from the United States under 
conditions which permitted the United States to dis¬ 
continue its sales at any time, as for example under 
the provisions of the second paragraph of section 
3(> of the leasing act, there might be some ground 
for the appellant’s contention that the price to be 
paid to the United States should be the posted price 
for oil of a like grade in the open market, provided 
such contention was urged before a court of compe¬ 
tent jurisdiction. In point of fact, however, and as 
already stated, the appellant purchased no royalty 
oil, but has retained the entire run of wells held 
under long-term contracts with the United States. 
The question in controversy between the appellant 
and the appellee is the value which should be as¬ 
signed to all of this oil in computing the money 
royalty to be paid for it. Surely the rights of the 
United States in this respect are to be measured 
by no less a standard than that fixed by the appel¬ 
lant itself in its dealings with other long-term 
contractors. 



25 


i 

i 


2. A statement made at page 12 of the appellant’s 

i 

brief is misleading. The statement reads as 
follows: 

With respect to the delivery or payjment 
of the Government’s royalty, therefore, it 
appears that the Act (sec. 36) authorizes the 
following methods. 

Section 36 of the leasing act does not apply to 
royalty in general, but it applies only wherje the 

• i 

Secretary of the Interior has demanded that the 

! 

rovaltv accruing to the United States under a| lease 
‘‘shall be paid in oil or gas,” which is not the case 
here, as the royalty due from the appellant isj to be 
paid in money under the authority of sections 14 

j 

and 17 of the leasing act, which provide for pay¬ 
ments of royalties in value, as well as in kind' 

The methods of disposing of royalty oil where the 
Secretary of the Interior has demanded payment in 
kind, but does not consider it desirable to retain the 
rovaltv oil for the use of the United States, as 
stated in the second paragraph of section 36^ must 
be read in connection with the first paragraph of 
that section, which refers to rovaltv in kind. I 
Method (b), as given in the appellant’s| brief 
(page 12), is to be followed only where the (Secre¬ 
tary has demanded royalty in kind and has Ifailed 
to receive a satisfactory bid for the same, etc. 
In such cases he may accept the value of the rbyalty 
oil from the lessee, in the event that he does not 
wish to readvertise it or to sell it at privatje sale. 
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That Situation, however, is not present in the in¬ 
stant ease, as the Secretary never has demanded 
royalty in kind, and, therefore, no argument in the 
appellant’s favor can be founded upon the pro¬ 
visions of section 36 of the leasing act. 

3. The appellant apparently has attempted to 
found some argument in its favor on the state¬ 
ment, “In fact, the Government has accepted for 
its royalty oil, since November 1,1926, the cash pay¬ 
ments made by the plaintiff therefor based on the 
posted prices,” and on the statement, “i. e., at the 
posted price, which had already been paid and ac¬ 
cepted by the Government.” (Appellant’s brief, 
pages 6 and 7.) 

These statements, so far as they are intended to 

7 v 

establish payment in full, are not borne out by the 
allegations of paragraph 9 of the Bill of Complaint 
(R. 7), where it is said: 

On April 7, 1927, the General Land Office, 
which is a bureau of the Department of the 
Interior having jurisdiction over matters re¬ 
lating to the public lands of the United 
States, including its oil and gas leases, sub¬ 
mitted a statement to the plaintiff purporting 
to show that there was a balance of $2,573.48 
due to the United States from the plaintiff, 
representing unpaid royalties on the oil pro¬ 
duced upon the plaintiff’s said leases during 
the months of November and December, 
1926, and January, 1927, and demanded pay¬ 
ment of that amount. 

There is no allegation in the bill that there was 
any 'statement of account between the parties in 
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interest regarding the amount of royalties dijie by 
the appellant for the months of November and De- 

i 

cember, 1926, and January, 1927. Nor is there any 
allegation that the payments made by the appellant 
were accompanied bv a statement that thev wire in 
full settlement of all royalties then due, and! that 
they were accepted on behalf of the United States 
with that understanding. 

4. The fear expressed by the appellant tl|at it 
will “be forced to jeopardize its investment and in¬ 
terest in the future value of the leases,” and “to 
stake its leases on such an issue,” if the question 
in dispute between it and the appellee is determined 
and settled through a suit instituted in a United 
States District Court under section 31 of thej leas¬ 
ing act, is groundless, and the argument in favor of 
the jurisdiction of the Supreme Court of the Dis¬ 
trict of Columbia because of these supposed facts, 
is specious only. 

Section 31 of the leasing act does not state I what 
the nature of the proceeding it authorizes should be, 
except that it must be “an appropriate proceeding.” 
Whether such a proceeding should be by action of 
ejectment, whereby landlords repossess themselves 
of leased lands at common law; or whether it should 
be by a summary proceeding in accordance with a 
statute of the State in which the District <jourt, 
whose jurisdiction is invoked, functions; or whether 
the proceeding should be in equity—in spite of the 
aversion of courts of equity to enforce forfeitures 

i 

and of their refusal to decree the cancellation of 
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contracts for nonperformance—as in cases arising 
under the National Prohibition Act (see Duignan 
v. United States, 274 U. S. 195), is an open question 
which has not been answered in any reported de¬ 
cision of a court. 

The point, however, is immaterial. In this in¬ 
stance, as in Sheets v. Selden (7 Wall. 416), the pay¬ 
ment of rent by way of royalty is the object of the 

i 

parties, and the forfeiture of the lease provided for 
in the leasing act only is an incident intended to 
secure its payment. In a case between a landlord 
and tenant, whether in a court of law or in a court 
of equity (7 Wall. 422), a tender of the amount due 
to the landlord, in the event the court decides in his 
favor, made at any time before the judgment or de¬ 
cree becomes final, will avoid a forfeiture of the 
lease. That rule of law undoubtedly would be ap¬ 
plicable to any proceeding which the Secretary of 
the Interior might institute against the appellant 
to forfeit its leases because of the insufficient pay¬ 
ment of royalty. 

y 

The decision of this Court in the case of Tidal Osage Oil 
Company v. West (58 App. D. C. 327) is conclusive in 
the appellee’s favor 

In the ease cited, which is discussed under a sep¬ 
arate heading of the appellant’s brief, there was a 
dispute as to the amount of royalties due and un¬ 
paid under an oil and gas lease, as in the instant 
case. Suit was brought in the Supreme Court of 
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the District of Columbia to enjoin the Secretary of 
the Interior from canceling the lease for the alleged 
nonpayment of royalty, under authority conferred 
upon him by the terms of the lease, it being a jease 
of Indian land. The relief prayed for was deified* 

At pages 24 and 25 of its brief the appellant at¬ 
tempts to distinguish that case from the ode at 
hand. A distinction is sought to be found in the 
fact: | 

That in the Tidal Osage case not only the 
statute and the regulations but even; the 
terms of the lease expressly provided that 
all disputes, including the dispute oveif the 
value of the royalty oil, should be decided by 
the Secretary of the Interior and liis de- 
cision should be final. Upon such a state of 
facts it is difficult to see how this court could 
find any jurisdiction to enjoin the Secretary 
of the Interior. 

It is equally true in the instant case, however, that 
the appellant’s leases contained the provision!that 
they are made 44 under, pursuant and subject tb the 
terms and provisions of the Act of Congress ap¬ 
proved February 25, 1920,” and that the act! was 
made a part of the leases themselves. (K. 16.) 
It is section 31 of that act which confers authority 
upon the Secretary of the Interior to institute the 
proceeding which the appellant sought to enjoin. 

It would seem that if the Secretary of the Inter¬ 
ior may not be enjoined from actually canceling an 
oil and gas lease because, under certain conditions, 
the lease gives him authority to do so, he also! may 


i 

i 
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not be enjoined from instituting proceedings in a 
court to the same end, where the lease sought to be 
canceled is made subject to the provisions of an act 
of Congress which confers upon the Secretary of 
the Interior the right to institute such proceedings. 

In the opinion of the appellee an attempt to 
distinguish the two cases is to create a distinction 
without a difference, so far as legal principles are 
concerned. 

VI 

The courts can not interfere with a proper exercise of 
discretion by the Secretary of the Interior with respect 
to matters involving the public domain, which have 
been committed to his jurisdiction by Congress 

The principles that “neither injunction nor man¬ 
damus will lie against an officer of the Land De¬ 
partment to control him in the discharge of an offi¬ 
cial duty which requires the exercise of his judg¬ 
ment and discretion;” and “that the courts will 
not interfere with the officers of the Government 
while in the discharge of their duties in disposing 
of the public land, either by injunction or manda¬ 
mus.” have been settled bv manv decisions of the 
courts under a varietv of circumstances. 

Marquez v. Frisbie (101 IT. S. 473, 475) may be 
cited as a case in point. 

Those principles, standing alone, are sufficient to 
sustain the action of the trial court in refusing to 
enjoin the Secretary of the Interior in the exercise 
of his discretion as to whether or not he would insti¬ 
tute proceedings under section 31 of the leasing act. 



For that reason, as well as for all of the others 
urged in this brief, it is respectfully submitted;that 
the decree appealed from should be affirmed. 

E. C. Finney, j 

j 

Solicitor, Interior Department. 

O. H. Graves, 


Assistant to the Solicitor. 


V. H. Wallace, | 
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Attorney. 
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